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VEDNESDAY AFTERNOON, JULY 24, 2013

(Court called to order at 2:01 p.m)

THE COURT: | sent sone of you all an email about
the confidentiality order

| guess, M. Nebrig, you' re probably the only one
here that got it. Well, M. Gier and M. Quy.

I didn't even read the whole thing very well, but it
| ooked i ke she wanted you to add sone | anguage.

MR. NEBRIG Yeah, they wanted us to add | anguage,
but particularly wanted the court to add | anguage too.
Basically have the court say that the information that was
confidential in the opening that was held was not material to
EnPro or EnPro Securities. As we indicated yesterday, that's
just not a standard that is something that the court can opine
about at this stage because the test of materiality for
sharehol ders is sonething that is specific to an average
investor in EnPro Securities. So that type of confort really
I's not doable froma court order.

| think -- | nean, | think, you know, if you think
about it, though, the standard is it's probably much higher
than even the standard that the whole transcript should have
been confidential in the first place, Judge. | nean, that's a
way to alleviate their concerns is to say there's nothing that
the court saw that was necessarily confidential or should have

been protected and to lift the protection fromthe entire

681
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transcript. That will alleviate their concerns.
The court heard what was shown, saw what was shown.

And, again, | think to echo what M. Cassada said is that

the -- there is nothing confidential in that information to
begin with.

THE COURT: | think we'll probably have to hear from
M. Swett about that or M. Wehner. | sent them copies of the

thing as well.

MR QUJY: | think it would be fair, Your Honor, to
hear fromthe law firns on that issue, but | understand that
may be a sol ution.

THE COURT: Let's wait -- let's just hold that until
the end of the day or first thing tonorrow norning or
something |ike that.

MR. NEBRIG Thank you, Judge.

THE COURT: (Ckay. Are you ready, M. Harris?

MR HARRIS: M. Boelter.

FREDERI CK W LLI AM BCELTER,

DI RECT EXAM NATI ON (Cont'd.)

BY VR HARRI S:

Q M. Boelter, when we broke for |lunch, we tal ked about
your insulation study and the gasket studies that you have
done and that were publi shed.

MR. HARRI'S: Your Honor, | neglected to offer
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M. Boelter as an expert wi tness on behalf of Garlock -- or on
behal f of the debtors in the field of industrial hygiene.

THE COURT: We'll admt himas such
BY VR HARRI S:
Q M. Boelter, this is a chart from M. Liukonen's
exam nation earlier today and it lists peer reviewed studies
with respect to gaskets and also his papers that he's worked
on, the navy study and his 2004 paper. |Is this the peer
reviewed literature as you understand it with respect to

asbest os gaskets?

A Yes.
Q Now, Dr. Longo is the committee's expert. H's nane is
i ndicated there in 2002. And his data is -- looks like it's

above the historical standards; is that right?
A. That's correct.
Q Have you had an opportunity to review Dr. Longo's

publ i shed paper?

A. Yes, | have.

Q You' ve | ooked at it in detail?

A Yes.

Q You' ve | ooked at the underlying studies, not just the

paper but the data in the papers?

A Yes.
Q Have you | ooked at his subsequent papers?
A I have.

683
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Q And so | wanted to ask you about this slide. W see --

this is fromDr. Longo's study on the left and your study on

the right.
A Ri ght .
Q How does this strike you as an industrial hygienist based

on the data you have seen in Dr. Longo's study?

A It doesn't make sense to ne in that what you' re seeing on
the left, the airborne concentrations are in the sanme range as
the airborne concentrations in the activities that you see on
the right. That just doesn't nake sense to ne.

Q And on both of these, your study was filnmed under anbient
light. No special lighting there, correct?

A That's correct.

Q And what we see on the left, is that with the Tyndal
lighting or is that just ambient |ighting?

A That's ambi ent |ighting.

Q So you' ve | ooked at these studies in detail. Have you
identified criticisnms or issues with those studies?

A Yes. It's really nore how can there be such a difference
between the published literature on gaskets and what Dr. Longo
found, and there are actually quite a nunber of flaws with Dr.
Longo' s appr oach.

Q Al right. And so these are issues or flaws that you
have identified wth these studies?

A. Yes.
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Q W' re obviously not going to go through all of them
We're going to hit just a couple of them But the first one
you have |listed there is "study design."
A Yes.
Q Can you tell us what your concern, the criticismthat you
woul d have is in that regard
A Sure. The -- in setting up an exposure assessnent, how
the study is designed is critical. As | explained, it's about
under st andi ng what peopl e do; watchi ng what peopl e do;
i nterviewi ng them watching what they do, in fact, as opposed
to what they say they're going to do; understanding howto
conduct field studies. MNone of those, as it turns out, are
experiences that Dr. Longo has.

So sinply fromthe standpoint of study design, their
approach i s w ong.
Q Al right. You have "obtai ned one of the highest sanples
during a rest period."
A Yes.
Q Can you tell us about that.
A. Yes. |In one of the studies there was sonme confusion,
fromwhat | can tell, about sanpling punps not being on and
this is reported in the report. But then the highest
concentration that's reported is in a period -- during a rest
period when there is no activity going on. And that just

doesn't nmake sense.
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Q Al right. You also have "inproper tools and
nonrepresentative work practices." Have you -- can you tell
us what you nean in that regard.

A Sure. For exanple, when using a flat bl ade scraper or
something |ike a wood chisel to renove a gasket, the objective
is to get under the edge of the gasket and peel it off. And
there -- sone of the testing that Dr. Longo used, the tool is
being used to stab at and chop at the gasket material. That's
just not a technique that's used.

The nonrepresentative work practices, simlarly the --
what you see people do in the field and how they renove
gaskets is not what is being shown in the work done by Dr.
Longo.

Q So there are a nunber of criticisnms about the nethodol ogy
that he claimed to use, but then also things you' ve identified
where he did not follow the accepted net hodol ogy.

A That is correct.

Q Have you actually published on this issue or have you
witten a letter that has been published with respect to the
criticisnms that you have of these studies?

A Yes. It's actually the other way around. Dr. Longo
wote to the editor regarding ny 2002 manuscri pt where he was
critical of what | had done and | responded, which is
typically the way that an editor handles this. So mne was a

response to the letter to the editor that Dr. Longo wote.
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Q And have we displayed the portion of the letter that
expl ai ns the concerns that you have with Dr. Longo's paper?
A Yes.
Q So you nentioned the rest period sanple results that was
high; is that right?
A Yes.
Q I's that from Gasket Study V?
A It is.
Q And what's reported is 36 fibers per CC
A Right. This is -- this is the reported airborne
concentration, 36.85 fibers per CC during a period of tine

when there is no work activity going on and it's a rest

peri od.
Q Al right. Can you see -- tell us what we're seeing
here.

A Yes. This is where -- during the -- during the
activities, there was a failure to turn on the punps and
they're just nowrealizing it so they're turning on the punps
after some period of activity. And there's confusion about
whet her the punps were on or whether the punps were off. Wre
sanpl es being collected; were sanples not being collected.

And it's following this period of tinme that the sanple of 36.8
was received.

Q Ckay. And that's actually explained here in the report

itself. "The first 15 m nute work period, the four persona
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punps were not activated during the actual gasket renova
activity. The personal punps were then activated during the
first rest period."

A That's correct.

Q And that's the clip of the video that we just saw.

A That's correct.

Q Now, with respect to the published paper, can you
identify for us sonme of the criticisns that you raised in your
letter that was published.

A Well, one of the points that was interesting is that the
background before the work ever began was in excess of the
current allowable limt which indicates that there is a
contam nation problem \ether it is related to the

anal yti cal approach or whether it's related to the conditions
under which the work was being conducted is not clear. But
it's just indicative of the challenges in trying to understand
what is nmeant by the data that's presented in the literature
by Dr. Longo.

Q It says, "Study IIl, power wire brushing in background."
The range is .09 to .12 fibers per CC and the average was
0.11.

A That's correct.

Q VWhat is the OSHA |limt when this study was done in the
early 2000s?

A 0. 1.
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Q And so before the studies started the background level is
above the OSHA perm ssi bl e exposure.

A That's what's being reported, yes.

Q You tal ked about the work practices being
non-representative. Can you tell us what you see here.

A VWhat we're seeing is sonmeone taking a stiff putty knife
or a tool that would be used to get under the gasket and
sinmply chopping at the surface of the gasket. And then a high
speed, higher rpmgrinder is being used aggressively on the
flange and to a point of aggressiveness that it actually burns
out the grinder. And that's what we're seeing here is the
tool itself has been destroyed.

Q So the chopping of the gasket -- you said you got under
the gasket. |Is that what you saw in the studies where you had
wat ched pi pefitters renove gaskets?

A That's what |'ve seen pipefitters do in renmoval of the
gasket is renmpove the parent gasket and then the techni que of
polishing the surface of the flange is done with different
tools and different nethods.

Q Al right. You also, | understand, noticed sonething

el se about Gasket Study V; is that correct?

A That's correct.

Q So why do we have a picture here?

A Well, this is just to show you what to | ook for in the

vi deo.

689
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This is what's called a Servo drive punp. It's the type
that Dr. Longo was using in the -- in his testing. This is
where you hook the tube to connect to the cassette. This is a
calibrated device. There's a float here. It's called a
rotoneter. And during a steady sanple collection, that fl oat
shoul d stay at a certain position. There is a fault indicator
up here that will flash red if it is malfunctioning.

And you can see in this next video that the punp is
mal functioning. This is checking the punp. And what you see
is the light is flashing and the rotoneter is bouncing and

this punp is faulting. That's not reported in the report.

Nor is there a -- yet there is a sanple result associated with
this punp.
Q Ckay. And so the equi pmrent was mal functioning. | mean,

that can happen, can't it?

A Sure, but you would typically catch that by checking and
then you woul d either flag that sanple as questionable or you
woul d note it in the report.

Q You mentioned a high speed grinder. This is titled
"11,000 rpm grinder and brass wire brush.”

A Ri ght.

Q VWhat's significant about this to you?

A. Vell, when | | ooked at the reference information, this
particular grinder is rated 11,000 rpm And the brass wre

brush itself is rated at a maxi num of 7,000 rpm
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So this tool is being used in conbination with a brush
which is not intended for the tool and well above its rated
rpm
Q So the catal og nunber is 77735 and the maxi num safe speed
is 7,000 rpm s
A Correct.
Q Is this a multi-speed grinder or is it just on/off and
11,000 rpm s or zero?
A It's on/foff to the best of ny know edge.
Q Were these grinders, to your know edge, available in the
1960s?
A. No, they were not. This is a nore nodern tool. The
historic grinders that one would think that was anal ogous to
this are considerably | arger and considerably bul ki er.
Q So Dr. Longo also identified these tools in his report as
typi cal gasket renoval tools or typical tools. |Is that your

under st andi ng of these tools, at |east historically being

used -- historically being typical?
A I think it's -- |1 think it's a bit of understanding the
| anguage itself. They are -- they are tools that woul d be

typical for a pipefitter to have today. They woul dn't
necessarily be typical for the renoval of a gasket off of a
flange surface. They would -- an aggressive tool like the
power grinder mght be used to renove rust and clean up bolts

and things like that, but the -- a putty knife would be used
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to get under the edge of a gasket and peel it off and a high
angle wire brush would be used to clean off rust and cl ean off
pai nt and renove residual gasket once the parent is off.

Q I noted that this grinder appears to have a guard on it;
Is that correct?

A It does.

Q VWhen we see video in a second of the grinder, let's | ook
for that. It |ooks Iike when he's displayed the tool here,
the guard has been taken off.

A That's right. And you'll see that in the videos that the
guard is not on the tool.

Q Is it standard to take off guards |ike that?

A No.

Q M. Boelter, the wire wheel that is identified there in
the bottom do you know what material that's nade of?

A That's nade of a hard steel. A high tensile strength
steel .

Q Dr. Longo made this statenent in his report on page 36
"A sinple rule used in material science denonstrates why these
Garl ock experts are wong when they say workers woul d never
use wire brushes to renove the old gaskets because of the
potential danage to the steel flanges. This rule is that a
softer material cannot scratch a harder material. This allows
the use of a wire brush to remove the ol d gasket without

damagi ng the steel surface.”

07-24-13_PM Hearing_Vol 03-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Now, first, have you ever said that wi re brushes woul dn't
be used to renove gaskets?
A No. It's common to see soneone using a wire brush to
polish the flange surface once the gasket has been renoved to
renove residue or to clean up the surface. That's typical
Q Ckay. Have you eval uated whet her his tools when used on
different flanges could potentially damage a fl ange?
A. I did, yes.
Q Ckay. This is a carbon steel -- it looks like it says
carbon steel wheel
A That's right.
Q And --
A VWhat that says is it's a cable wire. What that means is
they have twi sted the carbon steel to create a very aggressive
t ool
Q And it looks like -- this is a photograph fromone of his
st udi es?
A That's right. There's several things you can see. One
is sparks are flying. The tool is being used and there is no
guard on the tool
Q VWhat's wong with sparks flying?
A. Well, that indicates -- first of all, it's an aggressive
approach. But you would only get sparks flying by a steel
agai nst steel or sonme hard material against hard materi al

You can't get sparks flying off of a nonferrous netal.

693
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Q Is it common to have sparks flying in refineries or other
industrial facilities?

A No. That would be classified as a hot work practice and
woul d require a hot work pernmit to do that.

Q Ckay. \What's significant about this picture to you?
This is fromone of his -- his nost recent study on gaskets.
A. Right. The -- well, first of all, it's clearly in the

brass famly of fittings.

Q So it appears to be a brass or a bronze val ve.
A. Yeah, bronze is an alloy of brass so it's in the brass
fam ly.

Q Ckay. Now, if we go back to his statement, he's saying
that the steel -- the wire brush to renove the ol d gasket

wi t hout damagi ng the steel flange surface. So at least in his
nost recent study, not all of his flanges were steel, correct?
A. No, that's correct. Not all of them were steel

Q And is brass or bronze harder or softer than steel

carbon steel ?

A. Well, the hierarchy woul d be brass, bronze, steel,
stai nl ess. Depends upon the alloy, depends upon the content
of the different netals in the fitting itself.

Q Capt ai n W\asson showed us a coupl e days ago the different
val ves that woul d be used on |lines where conpressed asbestos
sheets woul d be used and | ooks |ike nost of these are going to

i nvol ve what he called yellow netals: Brass, bronze, and not
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necessarily steel.
A That's correct.
Q Is that your experience, not necessarily maritine
situations, but in industry?
A Well, the nmetal is going to be selected for the process.
What ' s goi ng through the pipes, the tenperatures, the
pressures. The netallurgy will depend upon what's required.
But it's common to see brass and bronze on naval vessels and
it depends upon the application what netal is there.
Q We asked you to evaluate that statement that we saw
earlier by Dr. Longo. D d you have an opportunity to purchase
flanges and the tools that Dr. Longo used to eval uate whet her
you could, in fact, damage flange faces using the tools that
he was usi ng?
A. I did, yes.
Q Ckay. Can you tell us what we're seeing here.
A VWhat we're doing is we're starting out with the
nmechanic's rule to showthat it's flat with a back Iight. And
if there were any inperfections across this machi ne surface,
you woul d see light shining through

So what | did -- this is ne on the right. And what |I'm
doing is mmcking what | observed in the video in terns of
the activities, the pressures, the angles of the sane tool at
the same rpmwith the sane type of wire wheel onit. And then

I"mgoing to take a | ook at what the condition is of the
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fl ange afterward.

So now it's the sanme back |ight and you can see there is
[ight com ng underneath the nmechanic's rul e which denonstrates
there is deformty to a previously machi ned surface.

And you can see gouges and streaks fromthe use of that
aggressive tool on a netal surface.

Q So that's a brass flange. A bronze flange, did you al so
do the sane type of operation on a bronze fl ange?

A Right, | did this on a variety of netals that were nil
specked netals and there was danage to every one of these
surfaces with the use of that tool.

Q It looks Iike in part of it there we see the phonographic
finish on the flange face.

A Right. These flanges had a -- it's often referred to as
a phonographic finish. These are concentric rings to provide
a better grip into the gasket. And you can see that where the
tool was used, these rings have been warn away and it creates
a deformty to the trueness of the surface.

Q And then on the bronze flange, did you see sinilar
damage?

A Right. Again, this is a back Iight underneath the
mechanic's rule that is -- that otherw se would have been fl at
before the wire brush was taken to it.

Q In addition to the yellow netal flanges, did you al so

eval uate what woul d happen on a carbon steel flange?
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A Right. This is carbon steel. You can see the damage
here in conparison to where the tool had not been used.

Q I want to return to this photograph. | believe we showed
it alittle earlier in your presentation. This was an
illustration of insulated valves and pipes on navy ships; is

that correct?

A Yes.

Q This was on the Lexington

A It is.

Q | believe Dr. Longo, we covered this before, had said

that when he was on the Lexington, he didn't see any val ves
that were covered with hard insulation |ike was renoved in the

pi pefitter exposure assessnment that you did.

You were on the Lexington, | guess, in 2003; is that
correct?
A. That is correct.

Q And do we see valves that are insulated with the hard

i nsul ati on?

A Right. That's what | have shown here with the circles

is -- | had been on this ship ten years ago. And it's been ny
experience on ships is that there is a m xture of hard
finishes and the softer laggings. And it clearly is easy to
see that there are hard finished insulation systens on these
naval vessels.

Q M. Boelter, the -- you can step back
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(Wtness resuned the w tness stand.)
Q You under st ood that when you did your pipefitter exposure
assessnent, that it was the type of study that might be relied
upon to assess the current clainmants' and future clai mants
potential asbestos exposures that they m ght have when they
di d gasket work; is that correct?
A Yes.
Q And you' ve done that for gaskets and you' ve done that now
for insulation, potential insulation exposures as well.
A Yes.
Q Is that the type of assessnment, retrospective -- or is
that the type of exposure assessnent that can be used in a
retrospective exposure assessnent?
A. Yes, it is.

MR. HARRI'S: Thank you, M. Boelter

| pass the wi tness.

THE COURT: Cross exam nation

CROSS EXAM NATI ON
BY MR FROST:
Q Good afternoon, M. Boelter. M nane is Scott Frost, and
"1l be asking questions to begin with.
First | want to talk to you a little bit about your
litigation and then we'll talk about some of your studies.
You began in asbestos litigation in 1976, correct?

A That's the first time | testified with regard to an
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asbestos matter in litigation, yes.

Q And prior to your current conpany that you work for, you
had your own conpany, correct?

A Yes.

Q And that first conpany that you had, that conpany was
Boel ter and Associ ates and then it becane Boelter Yates,
correct?

A. There was sone iterations to it, but there were -- there
was a nanme change, yes. But it was the sanme conpany.

Q Basi cal ly, your same conpany. For how many years did you
own that conpany?

A I was -- | was an owner for 22 years.

Q And over that 22 years, you billed about a hundred

mllion dollars, correct?

A That's correct for total billings, yes.
Q Now, part of that is litigation-related work, correct?
A Yes.

Q And that litigation work was at |east $14 nmillion as of
2009, correct?

A. It could be, | don't know.

Q Do you renmenber testifying in the past about it

being 14 -- about $14 mllion?

A. No, | don't. That doesn't sound unreasonable to ne.

Q So you wouldn't disagree with ne. Do you want nme to pul

it up or do you and | agree?
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A. No, | don't disagree.

Q And part of that litigation is what you did in asbestos

litigation, correct?

A Yes.

Q And that -- just for Boelter and Associ ates and Boelter

and Yates over the tinme period of your own conpany, that was

at least four to five mllion dollars that you billed just in
asbestos litigation, correct?

A I'"msorry, ask your question again.

Q For your conpany, before you sold it, you had billed in

asbestos litigation alone four to five mllion dollars,

correct?

A I woul d expect that, yes.

Q Ckay. It could be even nore.

A. I don't think so, but it would be in that range.

Q Ckay. Now, when you sold your conpany, you continued to
wor k for asbestos defendants, correct?

A There were -- they were defendants in asbestos
litigation, sonme of them yes.

Q And you've testified for Garlock in the past, correct?
A Correct.

Q And |'mnot sure you can see this, but the interrogatory
answers in this case list a nunber of cases that you' ve
testified for Garlock in. Have you seen that list, sir?

A. No, | have not.
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Q So you weren't provided that |ist even though it was
provi ded in discovery?
A. |'ve not seen this list, no.
Q Ckay. And | don't want you to count it up right now, but
would it surprise you that you have been retained by Garl ock
at | east as of these interrogatories, in at |east over 50
cases and it mght even be nore cases, correct?
A It wouldn't be surprising to nme that | have been engaged
to answer questions on behalf of Garlock regardi ng that nunber
of cases, no.
Q And in fact, | think you' ve testified in the past that
you believe you' ve been retained by Garlock in at |east a
hundred cases, correct?
A VWll, |I've been engaged by Garlock on a nunber of matters

that involved a nunber of cases, sure.

Q It wouldn't surprise you it's probably around a hundred
or so.

A I haven't kept track

Q Now, when you were retained by Garlock, are those

typically in nesothelioma cases?

A I don't know that | could answer that question actually.
Q Vll, | mean, you know the difference between asbestosis
and lung cancer cases, correct?

A Yes, but | don't remenber what the claimof injury was.

Q Whul d you agree with ne that typically you' re not
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testifying and you haven't testified at trial in any
asbestosi s cases, correct?
A. Not invol ving Garl ock, no.
Q Ckay. And you've never testified as far as you can
renmenber in a case against Garlock at trial in a lung cancer
case, correct?
A | don't recall. I'mnot saying that | haven't. | don't
recal | .
Q Wuld it be fair to say that the tinmes that you have

testified at trial for Garl ock have been nesotheli onma cases,

correct?

A I don't actually renenber, no. It very well could be the
case. | don't really renenber the nature of the cl ai m of
injury.

Q Ckay. It makes sense because nesot heli oma cases are

traditionally nore worked up and nore experts are retained,
correct?

A. Wel |, nmesothelioma cases are rare and so | don't really
know what the mix was of the clainms of injuries.

Q Now, even though nesothelioma cases are rare, you have
testified for a nunber of conpanies in the past in asbestos
litigation, correct?

A That's correct.

Q And | have Caterpillar up there, Congoleum N.L.

| ndustries, Dana Victor, John Crane, Babcock and W/I cox,
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Anchor Packi ng, Goul ds Punps, Crane Co, Anerican Standard,
Garl ock obviously. You' ve testified in court on behal f of
those conpani es, haven't you?
A No.
Q VWi ch conpani es have you not testified?
A | have not testified in court with -- on behalf of N L.
| ndustries, John Crane, Babcock and W/ cox, Goul ds, American
St andar d.

The ones |'ve testified in court have been for Crane Co
and Dana Victor. And that's it aside from Garl ock
Q Ckay. Now, those other conpanies | have listed up there,
you have been retained and gi ven depositions, correct?
A I've never been deposed with regard to N. L. Industries
the best of nmy know edge.

I was deposed once in a John Crane case.

I don't -- 1've never done any asbestos-rel ated
litigation work involving Babcock and W cox.

Sone of these are projects that | conducted for which
have never been deposed.
Q Wuld it be safe you' ve done work for them concerning
asbestos issues for all of those conpanies up there?
A. No, | don't think that would be safe to say. Some of
t hem wer e non- asbest os.
Q Caterpillar, you did a study for them concerning

asbest 0s?
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A That's right. That was one of the published studies we
t al ked about .
Q Congol eum vyou did work for thenf?
A | did studies for themas a consultant.
Q N. L. Industries, you've been hired as a consultant for
them in asbestos cases.
A I did consulting work for them yes.

Q Ckay. Dana Victor, you've actually testified for them at

trial?

A | just said that, yes.

Q John Crane, you've been retained in asbestos cases,
correct?

A I was presented once by themin a deposition.

Q Ckay. Babcock and W/ cox, you' ve been retained as either

a consulting expert in the past, right, in asbestos?
A That's news to ne. |If you ve got sone news to that, 1'd
like to see it. I'mnot aware of it.

MR. FROST: Can you pull it up.
Q Anchor Packing. You've been retained by themin the
past, right?
A I think so. | think so.
Q Goul ds Punps, you've been retained by themin asbestos
cases, correct?
A I've done sonme consulting work with them | don't know

that 1've ever been presented at deposition. | know | haven't
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been presented at trial by them
Q Ckay. So you' ve been hired by themin asbestos cases,
Goul ds Punps, correct?
A I don't know that | would say in asbestos cases. | have
worked with a nunmber of people over the years involving
matters that involved asbestos that nay or may not be in
[itigation.
Q Ckay. But -- and I don't want to belabor the point. The
point is is that Goulds Punps has hired you in the context of
asbestos litigation. Wether you' ve actually testified at
trial or at deposition, you have been hired by Goul ds Punps as
an expert witness or as a consultant, correct?
A I think that's correct.
Q Ckay. | nmean, | didn't just cone up with these nanes.
Anerican Standard --
A Well, | don't know where you got Babcock and W/ cox.
Q Ckay. Well, we're going to pull that up.
MR. FROST: Can we go ahead and pul |l that up.
Q Sir, this is trial testinony fromthe Norris case. Do
you remenber testifying in Los Angeles, California, in the
Norris case?
A I do. And this is what | was thinking about regarding
Babcock and Wl cox. This has to do with noise and netal work
in fluids at a seam ess pipe manufacturing facility had

not hing to do with asbestos.
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Q Ckay. So did you work with Babcock and WI cox, just not
concerni ng asbest os now?

A. Vell, sure. 1've worked for hundreds and hundreds of
conpani es that may be defendants in asbestos litigation.
Doesn't nean | did work regarding asbestos litigation or
asbest os.

Q And American Standard, you've been retained as an expert
concerni ng asbestos at Anerican Standard, correct?

A |'ve been presented at deposition by them yes.

Q Ckay. So when it cones down to it, really that list, the
only thing that you're disagreeing with now is Babcock and

W cox because you've been retained by them just you don't
think it was in context with asbestos; is that correct, sir?
A I wasn't retained by them | did a project for them 30
years ago.

Q Ckay. But all the other conpanies I've listed up there,
you've either been retained, testified at trial or at
deposition or been a consulting expert for other than Babcock
and W1l cox, correct, sir?

A. Yes, that's what | said.

Q Ckay. Now, you've al so done consulting work for other
conmpani es in asbestos litigation and you don't disclose that,
correct?

A. Well, as a matter of ethics as a hygienist, as a matter

of contract, and as a matter of what | think is appropriate
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behavior, | tal k about those matters which | am di sclosed to
tal k about and I don't tal k about other matters for which I'm
not authorized to disclose.

Q And so there could be a whole nother |ist of defendants
in asbestos litigation who you've either consulted with or
done work for that you're not able to disclose to us, correct?
A I wouldn't even begin to know how to answer that question
sinply because as | said earlier, |I've done nore than ten

t housand projects and there are hundreds of defendants in
asbestos litigation and I may have done work with themthat
has nothing to do with asbestos litigation. But the fact is,
yeah, |'ve done work with nmany, many different conpanies.

Q And in fact, what you told us in the past is that you
sell your time, correct?

A. That's what | do, yes.

Q And part of the selling your time is you haven't
testified in a case at trial or by deposition for a single

i ndi vi dual harnmed by asbestos since 1989, correct?

A That's fair to say. The reality is that the only people
I do work with invol ving asbestos litigation froma defense
standpoi nt are those that either manufacture incapsul ated
material products for which I do not believe there is any harm
caused or that use such a product in such a device, such as a
Caterpillar engine, for which I do not believe there is any

harm caused. |'d be happy to work with plaintiffs on matters
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that involve sonething other than friable materials --
non-friable materials, |I'msorry.
Q So the answer to ny question is yes, you have not
testified since 1999 for any individual that's been injured in

an asbestos case, correct, sir?

A. | haven't been asked to, that's correct.
Q So that neans you haven't. Thank you

Now, you have -- | want to talk a little bit about your
qualifications and then we'll go into the studies a little
bit.

You're not a doctor, correct?

That's correct.

And you don't even have an advanced degree, correct?
That's correct.

And you're not a naval engineer.

That's correct.

And you're not -- never been a machinist mate.
Correct.

Never served in the United States Navy.
Correct.

Never were a pipefitter.

Correct.

. >» O » O » O > O > O P

And you have no formal training on howto work with
fl anges, correct?

A I"mnot sure that's correct. | don't know what you mean
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by formal training. | certainly have training with regard to
work on flanges and what people do with them
Q Well, in fact, what your training is is that your famly

used to be plunbers and you used to hang around your famly,

correct?
A. No, | don't think that's a fair characterization either.
Q Ckay. You would agree with ne, sir, that you have never

been hired for money to be a pipefitter, correct?

That is correct.

You' ve never been a nenber of the pipefitter union.
That's correct.

You' ve never been a nenber of the insulation union.

That is correct.

o >» O > O >

You' ve never been a nenber of any union that deals with

asbestos and thermal insulation or asbestos and gaskets,

correct?
A That's correct.
Q Now, you've given a nunber of presentations over the

years, right?

A That's right.

Q And in fact, when we have this blue outline here, these
are from power points that you' ve actually given to people.
You remenber this, right?

A Vll, | remenber this particular slide being used in

several presentations |I've given, yes. | don't renenber which
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specific one it's out of.
Q Yeah, well, this is your slide, right?
A It looks Iike ny slide, yes.
Q Ckay. And what | want to do is | do want to keep it
sinple just like you tal ked about in your slide so | want to
tal k about what you've published in the literature. You
renmenber publishing in 1989 in a journal called Asbestos

| ssues an article, correct?

A Yes.

Q And it's called "Air Sanpling and Monitoring," correct?
A Yes.

Q And that's you right there.

A Yes.

Q And you went through a nunmber of -- and it may be hard to
read. It's not the best copy in the world. But you talk

about asbestos and what's going on in the context of
bui |l di ngs, correct?

A Are you asking ne what the article is about? 1[|'m not
sure what you're asking ne.

Q Yes, that's what the article is generally about, right?
It's asbestos in buildings and howto deal with those

probl ens.

A No, the article is the title: "Ar Sanpling and
Monitoring." That's what this is about.

Q Did it tal k about where you can commonly find asbestos in
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buil dings and the types of materials in buildings that may
cont ai n asbestos?

A Sure. That's background -- it's a backdrop to what the
article is about which is air sanpling and nonitoring.
Q Ckay. And so let's look at your article. Hopefully you
can read that. Can you read it on your screen?
A I can.
Q Ckay. It says, "The three nbst common types of asbestos
found in buildings are chrysotile, anpsite and crocidolite,
with chrysotile conprising about 90 percent of all asbestos
used. "

Now, you agree with that, correct, sir?
A | cited to a source fromwhich | got that information. |
don't know that | agree with it, but it's an often cited
reference.
Q Ckay. So you published this paper yourself, right?
A That's correct.
Q And you wote it. No one ghost wote it for you.
A It's my article, yes.
Q Ckay. So right now you're not sure -- you don't agree

with your own article?

A. Well, what | agree with is | cited to a source for that
st at ement .
Q Ckay. So do you agree now as we sit here today that

chrysotile conprised about 90 percent of all the asbestos used
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in building material s?

A VWhat | agree with is that is an often referenced amunt
of chrysotile. | don't know whether it is correct or not
correct.

Q Ckay. So you're putting out information that you don't
know if it's correct or not correct?

A | cited to a source for the information

Q Now, the other thing you talk about is you list different
materials and you say, "And m scell aneous materials which
include a variety of products such as ceiling and floor tiles,
wal | boards and gaskets."

So in this article when you tal k about m scel | aneous
materials, you' re tal king about things like ceiling and fl oor
tiles, wall boards, and gaskets, correct, sir?

A Yes. This is the classification that EPA uses.
Q Right. And so you then start talking about different
techni ques, but then you also tal k about how i ndividuals can

be exposed to asbestos. Do you renmenber that, sir?

A I haven't read this in a while. Do you want ne to read
it? 1I'mnot sure what you're asking nme about.
Q VWll, we'll read along together. You can see that,

t hough, correct?
A Yes.
Q It says, "Each asbestos fiber is a bundle of many snall

fibers. Upon disturbance, these microscopic fibers remain
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suspended in the air for extended periods of time and can be
carried to locations well renoved fromthe source.”

Do you agree with that, sir?
A | agree that in 1989 that was the prevailing thought.
think differently today.
Q Ckay. So at least right when you published this and you
made a citation, you agreed that mcroscopic fibers remain
suspended in the air for extended periods of time and can be
carried to locations well renoved fromthe source. You wote
that and published that, but you now di sagree with that?
A The purpose of this article was about air nonitoring.
This is a backdrop to the purpose of air nonitoring and how to
set up stategies for air nmonitoring. The whole concept here
is there are asbestos-containing materials used in buildings
and they may be disturbed and in that disturbance nmay cause
fiber release and you need to do air nonitoring to
characterize those exposures.
Q Right. And sone of the materials that can be disturbed
are ceiling and floor tiles, wall boards, and gaskets,
correct, sir?
A. Vell, sure. O course. That's the EPA classification
system But the EPA also regulates friable materials.
Q And so let's continue on with what you wote and see if
you agree with it now or disagree.

It says, "After settling on surfaces, the fibers can be
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stirred into the air with local novenment. Disturbances that
can cause fiber release fromfriable ACMinclude vibration
from machi nery or equi pnent, maintenance activity, product
deterioration, ventilation systens, water damage, natura

bui | di ng novenent and contact by buil di ng occupants.”

Sir, do you still agree with that?
A Not really, no. The -- | agree that they can cause those
types of disturbance -- | nean, disturbances can cause fi ber
rel ease, | agree with that. And these are exanples of

intuitive sources that can cause di sturbances.

VWhet her or not they result in significant airborne
concentrations is a matter about which I have done
considerably nore studies than | had in 1989 and | have cone
to an appreciation of greater depth than what is apparent from
this quick read.

Q Ckay. So you disagree with this portion of the paper

that you published, correct?

A It depends.
Q Well, in regards to that portion you di sagree.
A. Well, what | disagree with is that this characterization

applies to mscellaneous materials or to non-friable
materials. | would disagree with that.

Q Ckay. You would agree with nme, sir, that no where in
here do you draw that distinction, correct?

A. That's correct.
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Q Ckay. Now, you also talk about in this article, "Wile
asbestos and | ung cancer have been correlated with chronic
occupati onal exposure levels (two to 15 fibers per cubic

centineter)," and you have a cite, "nmesothelioma may result
froma nuch | ower exposure.”

Do you still agree with that, sir?
A To sone degree, yes. \What we've al so conme to appreciate
is fiber type makes a significant difference.
Q Now, sir, you would agree with me that this debate about
fiber type, that's not sonething new, correct? | nean, it
began back with Dr. Selikoff's conference in 1964, didn't it?
A I'"'mnot sure what you're referring to.
Q Ckay. You're not aware that in the 1964 Seli koff
conference, there were folks that were saying -- particularly
folks that were related to the Quebec asbestos nining

i ndustry, saying that maybe chrysotile wasn't as toxic as

anphi bol es. You don't know anyt hi ng about that?

A. No, |I'maware of that --

Q Ckay.

A -- characterization. But since that tinme there have al so
been other -- there's been considerably nore studies since

1989 with regard to differences in fiber type and the
pot enci es.
Q You woul d agree with me that prior to 1989, this whole

idea of differences in potencies and different fiber types
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causi ng nmesot helionma, that was in the literature, though
correct, sir?

A Sure. Well, sone of it was. But there -- as | said,
there's been considerably nore since then. But during this
period of tine, there was also differentiation within the
AC@Hin their TLVs of a different allowable Iimt based on
fiber type.

Q Sir, there was no difference in 1989 in the OSHA
standards concerning different fiber types, correct, sir?

A OSHA has never differentiated. ACG H has.

Q And, in fact, the ACA H today does not differentiate
between fiber type; is that correct, sir?

A That's correct because the level that is adopted today is
the lowest level for the differentiated fiber types in the

' 80s.

Q And woul d you agree with nme, sir, that at least in this
article that you wote in 1989, you believe that nesothelioma
may result froma much | ower exposure than that required for
asbestosis and lung cancer, and you did not differentiate
bet ween exposures fromthermal insulation and gasket
materials, correct, sir?

A In this manuscript? This manuscript has to do with air
sanpling nethodologies. This isn't a treatise on toxicol ogy
or on risk.

Q Sir, you -- so is the answer no?

716

07-24-13_PM Hearing_Vol 03-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

717
A To whi ch question?
Q So woul d you agree with me that no where in this paper do
you cite any differences in fiber potencies or claimthat
chrysotile or working with gaskets and packing is any
different than working with thermal insulation concerning risk
for nmesothel i oma.
A I"mpretty confident I didn't say that. But |I'malso
pretty confident that it's clear fromthe manuscript that
there -- that | amtal king about differences between friable,
non-friable and the three classifications that EPA has for
thermal systeminsul ation, surfacing materials and
m scel | aneous materials, and that inherent in that is a
di fference between the potential for fiber release, and
therefore the whol e point of the article which is about air
noni t ori ng.
Q | agree, sir. The question to you is very sinple. D d
you differentiate for nesotheliom between any of the
different fiber types?
A I don't recall whether | did. | haven't read this in
some tine.
Q Wuld you like to review it?
A. Vell, | didcite to a footnote. | don't know what that
footnote is.
Q It's not referring to mesotheliom, correct, sir?

A. Par don?
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A It's not referring to mesotheliona.
Q I don't know.

MR. FROST: Your Honor, may | approach?

THE COURT: Yes.
Q M. Boelter, 1'mgoing to hand you a copy of your article
so that way maybe we can speed things up.
A Ckay.

(The docunent was tendered to the w tness.)
Q And that's a copy of your article, correct, sir?
A Yes.
Q Ckay. And if you want to |l ook at footnote 7, you can
have at it.
A. Right, it's a citation to EPA, 1988 docunent, Airborne
Asbest os Heal th Assessnent Updat e.
Q Ckay. And would you agree with nme that that 1988 EPA
docunent did not differentiate between fiber type concerning
carci nogenicity?
A. That's not a word, but okay.
Q I"msorry, sir?
A The word you used isn't a word, but okay.
Q Ckay. Wiuld you agree with nme that in that EPA docunent
there's no differentiation between fiber type and risk for
mesot hel i oma?
A | don't know.

Q Ckay. Wiuld you agree with nme that you did not draw any
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differentiation in your article between fiber type and
mesot hel i oma?

A. Again, | -- that's not the nature of the article. |
woul dn't be surprised if | didn't, and | don't recall whether
| did.
Q Ckay. Good enough

Now, you said you didn't -- this isn't a treatise on
asbestos, but you did talk about things |ike dose-response.
So this isn't just about air nonitoring and the results. |
nmean, you've witten articles Iike that where you tal k about
air nmonitoring and say somebody did work practice and |
recorded that work practice and here are my results. You
actual |y added additional things concerning asbestos and
di sease, correct, sir?
A Vll, I"'mgiving -- I'"'mgiving a backdrop to the reason
one does air nonitoring, how one goes about doing that.
Q Right. And one of the reasons you need to do air
nonitoring, and the quote says there, "Though there appears to
be a dose-response relationship for [ung cancer and
asbestosis, this is not apparent for nesothelioma."

Do you still agree with that, sir?

A. Actual ly, no.

Q So you disagree now with that statenment that you
publ i shed.
A That's correct.
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Q Ckay. And then you said, "Occupational exposure
standards were specifically designed to reduce the occurrence
of asbestosis and |ung cancer."

And you and | can agree on that, correct?
A The -- you're tal king about the OSHA standards?
Q Sir, it's your article. I'mjust quoting fromit. It
says, "CQOccupational exposure standards were specifically
desi gned to reduce the occurrence of asbestosis and |ung
cancer." You agree with that, correct?
A Sur e.
Q And in fact, all the occupational standards and all the
TLVs and all the things you tal ked about and M. Liukonen
tal ked about, those were never designed to protect against
nesot hel i oma, correct, sir?
A. Actually, I'mnot sure that's true.
Q Do you say that right there, sir? You just say |lung
cancer and asbestosis, correct?
A This article is what, 24 years old. |'msaying it now.
Q Ckay. | know what you're saying now, sir. W're testing
what you used to say versus what you said now.

And you would agree with nme that this was -- after you
publ i shed this, you have testified al nost exclusively -- well,
no, exclusively for defendants in asbestos litigation,
correct?

A. VWll, | would say well after. But before this I
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testified on behalf of plaintiffs involving clainms of injury
involving friable insulation materials.

Q Now -- so you don't have an opini on whet her occupati ona
standards, the ones that you testified about, the OSHA
standards, the ACA H st andards, whether those were never
intended to apply to nesothelioma. You have no opinion on

t hat .

A You' re tal king about historic standards. | would agree
with historic standards, that's correct.

Q Ckay. So historic standards were never meant to protect
agai nst nesot heli oma, correct?

A In part because it wasn't understood. But the historic
standards were directed at principally asbestosis.

Q So I'mcorrect, they were never designed to protect

agai nst nesot hel i ona.

A. The historic standards, that's correct.

Q Thank you, sir.

Now, you say, "However the National Institute of
Cccupational Safety and Health (NIOCSH), the EPA, and the
Occupational Safety and Health Adm nistration (OSHA) have
concluded that there is no known threshold of exposure to
asbest os bel ow which there is no health risk."

That's what you wote, correct, sir?

A Wll, what I'"'mciting -- |"magain citing to a reference

and that is what EPA and NI OSH and OSHA have as a policy
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position.
Q And that policy position as we sit here today in 2013 is
t he exact same, correct, sir?
A That is correct.
Q And in fact, if we ask NIOSH, OSHA and EPA, even though
there's been other studies that have cone out nore recently
since you published this, they have gone back and re-eval uated
that and as we sit here today, OSHA, NI OSH, EPA, |ARC, al
have published that there is no safe threshhold for exposure
to asbestos, correct?
A That's the policy position, that's correct.
Q And that policy position doesn't matter whether it's
crocidolite, anpsite or chrysotile, correct, sir?
A That's correct.
Q Now, another thing you do talk about is using TEM that's
transni ssion el ectron mcroscopy, correct, sir?
A. That's the instrunment, yes. That's not a method.
Q Right. True, true. Gotcha. That's a good point.

So what this is is -- you testified -- or you tal k about
this, is that -- it says, "Another technique, transm ssion
el ectron mcroscopy, TEM is the nethod of choice for
determ nation of asbestos fibers in the air. Fibers are
exam ned in detail at 20,000x magnification. Through the
exam nation of each fiber's size, shape, crystalline structure

and chem cal conposition, an exact identification is made.

722
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TEMis the only analysis nmethod that can positively identify

asbestos fibers."

You still agree with that today?
A | do.
Q Ckay. Now, do you still agree with this statenent that

you published in 1989 about there is no safe threshol d?
A | -- that's not nmy statement. | amciting to what OSHA

EPA, and NI OSH have taken as their policy position. Do |

believe that there is a safe | evel of exposure? Yes, | do.
Q Ckay. So you believe there is a safe level?
A. | do, vyes.

Q Ckay. Have you testified in the past that there was no
safe | evel of exposure to asbestos?

A That's correct. That's exactly what | was saying here is
that's the policy position of the agenci es.

Q Ckay. | want to distinguish between the policy statenent
and your own opinion. This is a -- the case, the Wller case
from1988. Sir, do you renenber testifying in that?

A. Yes. Actually, I think I do. | think this is the one
was referring to prior to the publication of this article on
air sanpling and nonitoring.

Q Right. And the question to you was, "Did | properly hear
your direct exam nation where you espoused the view that there
is no safe | evel of exposure to asbestos?"

A. That's correct.
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Q And your answer was, "That's correct."
So you have testified in the past, sir, have you not,
that there is no safe | evel of exposure to asbestos?
A That's correct.
Q Ckay. And so it wasn't just agencies that you're citing

in your article, that's been your testinmony in the past.

A Twenty-five years ago, that's correct.

Q Ckay.

A I've learned a | ot nore since then.

Q Vell, let's tal k about what fol ks have | earned since
t hen.

You are a nenber of the AIHA, correct, sir?
A. | am yes.
Q And in fact, you on direct were talking a | ot about the
awards that you' ve won for the AIHA, correct?
A I've been the recipient of awards, yes.
Q And the AIHA, that's actually the publication that you
publ i shed one of your studies in, correct?
A The journal is the -- the journal of the Al HA vyes.
Q Right. And so you've published in their journal. You
find themto be authoritative, correct?
A I find themto be the | argest organization involving
i ndustrial hygienists, if that's what you nean.
Q Right, they're the | argest organi zation of industrial

hygi enists in the United States.
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A O the world actual ly.

Q O the world, okay. And you' ve won their awards. You're
a fellow and you've won -- you hold themin high regard,
right?

A Wth regard to what?

Q Wll, you would agree with nme that the AlHA, nenbers of
the AITHA and the AIHA itself have a specific know edge and
under st andi ng of asbestos and ot her carcinogens in the

wor kpl ace, correct?

A Well, | don't know that | can conpletely agree with where
you' re asking these questions. The AIHA is a forumin which
to exchange professional information and ideas and thoughts.
Q Ckay. Wwell, let's --

A It doesn't nean everyone agrees within the organization
on every topic.

Q Well, that's good. But let's talk about what the Al HA
has actually tal ked about concerning asbestos. And this is
the AIHA for Job Health and Health Safety on the Care of
Asbest os- Cont ai ni ng Fl ooring Material .

Now, you're familiar wi th asbestos-containing flooring
mat eri al because you tal ked about that in your original
article, correct sir?

A. Not just because of that, but yes, | do know about it.
Q And you actually did some work for Congol eum right?

A. That's correct.
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And Congol eum nmade fl oor tiles.
Yes, they did.
And in fact, they made chrysotile floor tiles.

Actually, not to the best of ny know edge.

o > O > O

Are you aware -- well, put aside whether they made
asbestos-containing floor tiles or not. But you' re aware that

chrysotile was the asbestos used in floor tiles, right?

A That's correct.

Q Ckay.

A If it was used at all.

Q If it was used at all in floor tiles, it was going to be

chrysotile, correct?
A Yes.
Q Ckay. So we're talking -- the AIHA is tal king about
flooring material that would have contained chrysotile. And
they say, "Wat is the hazard?
"I'nhal i ng asbestos fibers can also |lead to cancer of the
lining of the lungs or the abdonen, which is always fatal."
So that's what your organization, the AIHA, is publishing
in conjunction with OSHA concerning flooring material that
contains chrysotile asbestos. Do you see that, sir?
A I don't see the word chrysotile.
Q Well, sir, that's why | asked you the questions about if
we' re tal king about asbestos-containing flooring materi al

we're tal king about chrysotile; and you agreed with me if it's
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asbestos-containing flooring material, it only contains
chrysotile, correct?

A Yes.
Q Ckay. So even though they don't have the word there, we
all know that if we're tal king about flooring material, it's
chrysotile. You would agree with me on that, right?
A. Vell, | don't -- | don't -- |'ve never seen this docunent
before and I don't even knowits date so | don't know anyt hi ng
about this docunent.
Q Ckay. Well, let's just march through it. [It's 2010.
Now, also the AIHA in conjunction with OSHA tal ked about

"Why should you care?" Do you see that, sir?

MR. FROST: Your Honor, may | approach?

THE COURT: Yes.

(The docunent was tendered to the w tness.)
Q M. Boelter, 1've handed you a hard copy. Actually, this
Is a docunent available fromthe Al HA and OSHA concerni ng
asbestos-containing floor material. GCkay. Do you have a copy
now, sir?
A | do.
Q Ckay.

MR. HARRIS: Can we have a copy of it, please?

(The docunent was tendered to M. Harris.)
Q And what it says is, "Asbestos is a known human

car ci nogen. "
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And again, we're tal king about in the context of
asbestos-containing flooring material that you and | have
agreed is chrysotile.

It says, "Asbestos is a known human carci nogen with no
known safe threshold of exposure.”" Do you see that, sir?
A | do.
Q And you disagree with that, correct, sir?
A | do.
Q So even though you have published with the Al HA and
you' ve received their awards, you just disagree with this
organi zati on and OSHA when they publish things like there is
no safe | evel of exposure, and you disagree with your own
publication where you said it in the past, correct?
A VWhat |'msaying -- |I'mnot sure what your question is.
What |'msaying today is that there is a known safe |evel of
exposure to asbestos.
Q And can you nane ne a single governnment agency or
i nternational agency that has published that there is a known
safe | evel of exposure to asbestos?
A Sur e.
Q Who?
A The OSHA thensel ves have a PEL that's been in place for
20 years. ACGAH has had TLVs in place for 50 or 60 years.
They establish | evels and those are what are called all owabl e

| evels. They are, in essence, what it nmeans to have a safe
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| evel of exposure --
Q Sir --
A -- for a working lifetime.
Q And you can try to turn it around the way you want to,
but would you agree with ne that if | pull up CSHA
publications and we tal k about AIHA, and this is a joint
statement with OSHA, what OSHA actually says is that there is
no known safe | evel of exposure but they have established
perm ssi bl e exposure | evels but those perm ssible exposure
| evel s are not to protect against diseases |ike nmesotheliong,
correct?
A No, | don't agree with you.
Q On which part?
A Practically anything that you just asked in that
particul ar question. Cearly these are safe levels. They're
published. |If they were unsafe |evels, OSHA has the authority
to change them
Q Well, actually -- and | don't want to get into a debate
about this. Wuld you agree with me that OSHA has published
and publishes today -- if | went on OSHA, went on their
website and typed in asbestos, | would find this sane
| anguage, "Asbestos is a known human carci nogen with no known
safe threshold of exposure.”
A Sure. And they conme to this conclusion because of the

i near nmodel that they use in devel oping a standard, and I'd
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fact, OSHA were saying because there is no known safe |evel of
exposure, this published allowable limt is unsafe, they can
change it.

Q In fact, sir, what they found is is that's the | owest
nunber that they can get to with nodern technology, isn't it?
A No.

Q Okay. You and | can at |east agree that OSHA and NI OSH
EPA and | ARC have all published whether they have a
perm ssi bl e exposure | evel or not; that even though they have
those perm ssi bl e exposure levels, there is still no known
safe threshold, correct?

A That makes no sense. It makes no sense to ne at all as a
prof essional to publish a value and say this is an all owable
l[imt and then turn around and say, well, it's actually an
unsafe allowable Iimt and we're not going to do anything
about it. That nakes no sense.

Q And | know, sir, you disagree with it and you di sagree

wi th what you published because you originally said there's no
safe level, you' ve testified that there is no safe level. And
woul d you agree with nme that when you testified in 1988, there
were PELs, correct?

A. Yes, that's right.

Q Ckay. And so what we're really dealing with is semantics

here. As we sit here today, OSHA, EPA | ARC, NIOSH, all of
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those organi zati ons have stated and state to this day that
there is no known threshold of exposure to asbestos that wll
not cause di sease, correct, sir?

A That is the policy position. | have said that. And I'd
be happy to explain further why that is a conundrum

Q Now, when you did your original 2002 paper, sir, you
publi shed that in the AIHA the folks we just tal ked about;
and when you published it, you indicated that it was funded by
Coltec Industries. Do you renenber that, sir?

A Yes.

Q And no where in this paper do you explain that Coltec
Industries is Garlock, the folks sitting here today, correct?
A. Vell, | don't know that that's true. | disclose that |I'm
usi ng Garl ock products in the manuscript.

Q Correct. You say you use Garlock products, but you don't
say here that this project was funded by Coltec Industries,

t he peopl e who brought you Garl ock

A That's not part of a disclosure. | wouldn't have even
thought to characterize it that way. The people that funded
the project were Coltec Industries. That's what | disclosed.
Q Now, when you -- but you never disclosed and you' ve been
criticized for this. You talked about Dr. Longo's criticism
of you. That was part of the criticism right, was that

i nstead of saying this was funded by Garlock, the materi al

that we use, you say Coltec Industries, and you' ve got to go
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out and figure out who the heck Coltec Industries are,
correct?
A Garlock did not fund it. Coltec Industries funded it.
Q And you understand that Coltec |Industries owned Garl ock
at the tine, right?
A That' s ny under st andi ng.
Q Ckay. So you could have just said Coltec Industries, the
fol ks that own Garl ock?
A I didn't know what the relationship was between Coltec
and Garlock. Coltec funded it. | used Garlock materials in
the project and | disclosed all of that throughout the
manuscri pt.
Q So you're saying now that you used Garl ock material and
you didn't know that Garlock was actually funding the study?
A | didn't say Garlock funded it. | said Coltec funded it.
Q So you don't draw -- you draw a distinction there?
A O course.
Q Even t hough Coltec --
A O course | draw a distinction between Coltec and
Gar | ock.
Q Okay. Now, this wasn't the first tinme when you published
that in 2002 that you had this discussion with them about
publ i shing these studies, correct?
A Wth whom are you tal ki ng about ?

Q This is the 1996 letter, sir.
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A I know, but there was sonething that you asked ne that I
didn't quite catch
Q Well, this 2002 study, this is the cul mnation of many
years of effort and negotiation back and forth between you and

Garl ock on different val ve studies, correct?

A. Not Garlock. This communication is with Coltec
| ndustri es.
Q Well, you agree with ne, sir, that Coltec Industries

owned Garl ock, right?

A. That's correct, but the communication is with Coltec

I ndustri es.

Q Ckay. So when | say Garlock, can you agree with ne that
| mean Coltec Industries, also?

A. Actually, no, | can't.

Q Ckay. |'"Il just say Coltec Industries, the owners of
Gar |l ock, then.

A That's fine.

Q So in 1996, at least as early as that, you were already
bei ng in discussions, negotiations with Coltec Industries, the
owner of Garlock, to do these types of studies at their
behest, correct?

A That's correct.

Q And in fact, what you did was you sent back and forth a
bunch of sort of bids, I would call them where you say,

listen, this is what type of work I can do and this is how
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much it's going to cost you, correct, sir?
A | certainly wouldn't call thembids. They were
clarifications of scope and cost.
Q Ckay. Scope and cost. And so what you did was you
basically said, listen, | have these types of services to
offer to you and if you want them this is what they' re going
to cost, correct?
A Well, they requested this. This wasn't nme soliciting the
work. They requested this work.
Q So Garlock -- or Coltec, the owners of Garlock, canme to
you and said, M. Boelter, we are defendants in litigation and

we would like to hire you to do sone tests for us, correct?

A. Well, no, actually, that's not the way the conversation
went .

Q Wl l, how did the conversation go?

A The conversation went we are interested in understandi ng

your know edge and experience with regard to gaskets, your
know edge and experience with regard to the trades that work
wi th gaskets. How would you go about devel opi ng an exposure
assessnment to characterize exposures related to various
activities? And that's what this does is lay out how | would
go about doing that.

Q And so in 1996 they came to you and said we want to know
your experience with gaskets and we want to know if you could

devel op sonme protocols and sone studies to | ook at how much
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peopl e are exposed to asbestos using gaskets.
A You know, | think that that's -- I"'mnot really okay with
your choice of words there, but | get your concept. And the
point is that's basically correct. Nanely, there wasn't nuch
inthe literature at this point. There's only two data points
I know of in the literature at this point, Chang and
McDernott, and in 1996 | think Spence and Roche was just being
published, and I was famliar with the RS Means catal og. So
there was very little data in the literature with regard to
gasket exposure, exposures resulting from gasket activities.

And so the objective was how would | go about
characterizing exposures resulting from gaskets when there's
very little in the literature?
Q And that was in 19967
A That's correct.
Q In fact, you had been hired by Garlock in 1993 to begin
with, correct?
A Well, | started working with Coltec in 1993 with regard
to devel opi ng how woul d you go about devel oping this.
Q Ckay. So in 1993 Coltec, the owners of Garlock, come to
you and say we are -- they acknow edge they were in
litigation, right?
A Yes.
Q And they said we need to conme up with, because there

isn't much in the literature, sonme analysis of different work
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practices to see how people are exposed or potentially could
have been exposed to Garl ock gaskets, correct?

A No, | don't think that's really correct. As a hygienist,
ny observation was where woul d the exposure be coning from
fromgaskets. And it's not surprising that there wasn't rnuch
publi shed data in the literature with regard to gaskets
because as a hygi eni st you woul dn't expect nuch fiber rel ease
fromthem

So the question was how woul d you go about devel opi ng
data, objective data is the term nol ogy, to denonstrate what
the exposures woul d be associated with different tasks and
activities that involved gaskets?
Q And all this began in 1993, correct, sir?
A That is correct.
Q And in fact, in 1993 you had the ability and training and

background to conduct this type of testing, correct?

A That's correct.
Q In fact, you had the experience to do all this kind of
testing on gaskets and whet her people -- to obtain data

regardi ng asbestos rel eased from gaskets in 1993, correct?

A That's correct.

Q And so the only thing that had to really be done at that
poi nt was there needed to be sone decisions as to whether they
shoul d pay for you to do that type work, correct?

A. Well, there were decisions and one of the questions is
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how woul d it get funded, sure.
Q And in fact, at |least as of 1996, you were sending
proposal s back and forth with them and tal ki ng about how woul d
you conduct this work, correct, sir?
A There were exchanges of ideas, yes.
Q And in fact, you tal ked about the different flanges that
you m ght use and you tal ked about the industrial flanges
believed to contain Garl ock gaskets that had been obtai ned
froma deconmi ssi oned power house. You renenber those
fl anges, don't you, sir?
A Yes.
Q And in fact, nany of those fittings and flanges were
believed to be in service for over 40 years, correct?
A. Yes, that's what | was told.
Q So the materials, at least, in 1996 you were talking
about using for your studies had been in service for at |east,
according to you, at |least 40 plus years, correct?
A That's what | had been told.
Q Now -- and there was nothing in 1996 or 1993 that kept
you from doi ng these type tests other than the funding from
Garl ock or Coltec Industries, correct?
A Sure. Sonebody needs to pay for the work, sure.
Q Ri ght, but the techni ques and everything, you knew t hem
and could do it.

A. Yes.
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Q Now, you -- this is a picture fromsonme of your work,
correct?
A Yes.

Q And in fact, this is a valve fitting and you indicate
that those gaskets, sonme of those gaskets were at |east 39
years old. So a lot of -- or at |east sone of your work

i nvolved fittings that are very old, correct?

A Yes.

Q Now, you tal ked about Dr. Longo and sone criticisns of
his work and the wire brushes and things like that. And I
want to be sure that we're correct on the set up of this
because what really happened was is you never published an
article when Dr. Longo published his article that criticized
his article in relation to the publication of it, correct?
A | never said | did.

Q I know you didn't. It was confusing. Wat happened was
is you published your article. Dr. Longo and Dr. Hatfield
sent a letter to the editor of the AIHA and said there were
some problens in your study and they pointed those problens
out, correct?

A. Hatfield is not a doctor, but --

Q M. --

A Longo, Hatfield, and several other people were part of a
group that subnmitted a letter to the editor of the Al HA

journal criticizing nmy 2002 manuscri pt.

738
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Q Well -- and that's a good point. Dr. Longo has a Ph.D
correct?
A Yes.

Q And M. Hatfield is just like you, he doesn't have an
extended -- | think he has a masters. You don't have a
masters, correct?

A That's correct. | don't think M. Hatfield has any
credentials either.

Q But you would put himin the same position as with you,
no credentials, right?

A. I have credentials so the answer is no, | don't put him
in the same position

Q Now, you're aware that Garl ock stopped meki ng asbest os

gaskets in the 1980s, correct?

A I don't renmenber when they stopped meki ng asbest os
gaskets.

Q Have you reviewed that in the past?

A | don't remenber what date it was.

Q Wul d you agree with ne that was at |east ten years prior
to you being involved in asbestos litigation?
A | don't know.

MR. HARRI'S: (bjection, Your Honor. That's not
true. | think Garl ock stopped selling their gaskets in 2001
It's in all the discovery responses.

Q Sir, do you know when Garl ock stopped selling

739
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asbest os- cont ai ni ng gaskets?
A Based on the representations by M. Harris, 2001
Q So you don't have any independent know edge of that?
A That's what | was trying to tell you
Q Now, when you -- so when you were doing your research in
1996, was that in furtherance of continuing to sell Garlock
gaskets, then?
A. No, | don't know that | would characterize it that way.
I was being asked how | would go about characterizing
exposures from gaskets that had been in use and that's what |
was focused on
Q Well, if they did stop selling asbestos-containing
gaskets in 2001, were you aware -- the gaskets you got for

your study, where did you get thenf

A Fromthe Garlock facility in Palnyra, New York.

Q And what year was that?

A It would have been in the md '90s sonetine.

Q Ckay.

A VWhen | did ny study.

Q And when you got those materials in the md -- well

that's a good point. Wen did you actually do the study and
when was it published?

A Ckay. Just to be precise about this. The dates of the
actual individual studies are in the respective reports and

they speak for thenselves. The publication of the manuscri pt
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that we've been tal king about was in 2002.
Q Whul d you agree with nme that those studies were done a
few years before that publication?
A Sure. They were done in the md '90s.
Q Md '90s.
A Yes.
Q Ckay. So what happened was in the md '90s, you were
contacted by Coltec, the owners of Garlock, and they said we
want you to do sone studies. You did those studies.

And then in the year 2002, according to counsel, a year
after they stopped selling asbestos-containing gaskets, you
publ i shed that study, correct?

A Well, | actually presented the results at an Al HA
conference in '96, '97, sonething like that. And then |
undertook ultimately to prepare a manuscript for publication.
Q Now, when you did this particular work, your work has
been criticized by Longo and sone ot her fol ks concerning sone
of the work practices. Do you renenber that, sir?

A | renenber responding to what they said.

Q Ckay. And one of the criticisnms was that the materials
that you used, because they were old, or whatever reason, that
a lot of the gaskets just fell out of the fittings. Do you
remenber that?

A | do remenber that. That's just plain nonsense.

Q Pl ai n nonsense.
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A. Pl ai n nonsense.
Q Ckay. Now, you actually videotaped -- let nme go back
Vll, let me go forward.

This is you correct, sir?
A. On the left, yes.
Q Ckay. And this is actually a copy of the video that you
did during your study, correct? Because y'all videotaped it.

A. Well, no. Each test that | did were eight distinct

events over the course of 8 hours. | only videotaped the
first event of the day. | did not videotape all of the events
of the day.

Q Ckay. Well, let's ook at this excerpt because one of

the criticisnms of your study was that the particular materials
when you had these flanges and you opened them up, the gasket
material actually was intact. That's what Dr. Longo,

M. Hatfield, and others have said in the peer revi ewed
[iterature, correct?

A. That's correct, and that's nonsense.

Q Ckay. Well, let's watch here, sir.

And right there you're taking apart the flange, correct?
Yes.

And you're exam ning the flange, correct?

Yes.

o > O »F

And then you' re going to proceed to take a putty knife

and take the gasket off, correct, sir?
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A That's correct.
Q And what you're trying to do there, sir, is just get the
gasket off so the flange can be resealed, right?
A No, I"'mtrying to get the parent gasket off so that the
mat i ng surfaces can be cl eaned.
Q And you got the gasket off, right?
A Yes.
Q And so what's in your hand right there, that round thing,
the black thing, that's the gasket, right?
A That's the parent gasket.
Q Ckay.
A There is residue adhering to the surface of the flange
that has to be cl eaned by whatever the nmethod was of this
particul ar cycle of tests.
Q Ckay. So you have a gasket that was there. You pulled
it off and it's still intact.
A Ri ght.
Q And now you're going to use a cordless drill.
A Ri ght .
Q And what you're doing there is taking any residue that
woul d have been left and taking it off, right?
A That's correct.
Q And this is actually part of the nunmbers that you rely
upon, right?

A. That's correct.
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Q And sir, if you -- sir, would you agree with ne that if
you have a flange that you separate like you did, you take a
putty knife and you pry off the gasket and the gasket is still
intact and then you have to clean the flanges, that there's

not a whole lot of opportunity for there to be nuch asbestos

on that flange if you still have the gasket intact, correct?
A I guess it depends on what you mean by intact.
Q Well, sir, you saw the picture. You had it in your hand.

You actually had it by the mddle. That was intact, wasn't
it, sir?

A I would call it an intact gasket. But that is not to
suggest that there was not adhering gasket material on the
flange surfaces. That's the whol e purpose of this process of
the renoval of the gasket.

Q Wul d you agree with ne, sir, that it wouldn't |ook like
t hat adhered material ?

A. No, | don't agree with you. As a matter of fact, | have
a nunber of photographs that | took over the course of this
study to docunment what the various steps were and there
certainly were gaskets that |ooked |like that. That's al so not
a conpressed sheet gasket.

Q Sir, would you agree with nme, at least -- and that was
one of the criticisns is that a whole bunch if not over

50 percent of those gaskets that you had in that study came

out still intact. That m ght explain why you got such | ow
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nunbers. That's the criticism correct?
A. No, that's not the criticism Well, it may be the
criticism but they're just flat out wong.
Q And, sir, you would agree with nme that at least in
that -- and | just showed you one of the clips. There are
multiple clips where the gaskets cane out still intact. You
woul d agree with ne on that, right?
A My definition of intact was that the gasket was still
whol e. That does not nean that the gasket did not tear and
separate and | eave residue on the surface.
Q And how many of those gaskets in your study were stil
i ntact according to your definition?
A Al -- well, I can't answer the question off the top of
ny head. What | can tell you is there was only one fl ange
face in the entirety of the study that did not have adhering
gasket material and such in ny judgnent did not require
cleaning. Al the other flange faces had adhering materi al
and sonme of themwere tightly adhered, and sonme of them had a
consi derabl e anmount of material to renove.
Q Well, and that brings up two different questions. The
first one is when we're tal king about a gasket like | just
showed you, one that comes out intact, you would agree with ne
that a little |l ess than 50 percent of the gaskets that you
tested cane out intact, correct, sir?

A I don't recall. But the other problemwth this
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term nol ogy, the inprecision of this termnology is there are
different types of gaskets and gasket constructs. |In these
phot ogr aphs t hensel ves, there are two different styles of
gasket. One is called a ring gasket and the other is called a
full -face gasket.

And in the -- for exanple, in the study that | did,
several of the full-face gaskets, which nmeans that the bolt
hol e penetrates the gasket, it looks like the flange on the
left in your photo. Therefore, the nmajority of the gasket
that was renoved was never in contact with the mating surface
because the only point of contact is a small ring near the
throat of the fitting. Therefore, when you' re | ooking at the
gasket, you say, well, that gasket is whole and intact when,
in fact, there is a very small part of the gasket that was
ever the mated surface and therefore could have been
det eri or at ed.

Q Sir, you would agree with me that one of the criticisns
inthe literature is that when you did your study, that at

| east close to 50 percent of all of the fittings that cane
cane out were in intact, correct?

A That is nonsense. That nmay be the criticism It is flat
out incorrect.

Q Do you know as we sit here today how many of those
gaskets that you pulled out of those flanges like | just

showed to the court cane out in that exexact sanme way, intact?
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A | don't remenber the statistics. | did cover the
statistics of that type of information in my manuscript.
Q Now, in fact, you used a cordless drill. That's what we
tal ked about, correct? That's what we saw.
A That's correct.
Q Are you aware of individuals on naval ships using
cordless drills to work on val ves?
A It didn't matter whether it was cordless or not. It was
a 1250 rpmtool and it is consistent with the rpm-- for
exanpl e, one of the other photos you had shown froma
presentation | had given is the pipefitter in the field
polishing the face of a flange with a corded drill. 1It's the
sane rpm
Q And, sir, the question is very sinple. Are you aware of
anyone who was a machinist mate in the United States Navy in
the 1950s or '60s or even into the 1970s who used a cordl ess
drill to work on val ves?
A No. Again, it's about the rpm It's not about the
source of power to the drill
Q And sir, are you aware of any pipefitters that worked in

the trades in the 1950s, '60s and '70s that woul d have used a

cordless drill to clean val ves?

A I don't know. You know, possibly. But you're m ssing
the point.

Q Now, sir, you also did all this work yourself, correct?
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A That's correct.
Q In fact, Dr. Longo when he did his studies, he actually
hi red soneone who actually had that experience to do the work,
correct?
A Actually, that's not correct with regard to his published
manuscri pt.
Q Now, when you were doing this work and publishing it,
some of the gaskets that came off of those flanges didn't
contain asbestos at all, correct?
A That's correct.
Q And in fact, even though they didn't contain asbestos,
you still used those in determ ning your tine-weighted
averages, correct?
A That's correct. | did not fiber differentiate and
therefore | accepted whatever the fiber concentration was in
the air, whether it was asbestos or not.
Q And so how many flanges as we sit here today in your
particul ar study were asbestos free?
A I don't recall. To the best of ny know edge, that
information is also in ny published manuscript. But in the
publ i shed manuscript, | do discuss that for at |east one cycle
that | recall, all eight of the gaskets were
asbest os-contai ning, and that there was no difference between
the results whether they were asbestos-containing or not.

Q And in fact, in your study you said that there was at
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| east one valve that required no renoval or any gasket
resi due, correct?
A One face of one flange. That's what | said.
Q Right. And 21 of those, |less than 50 percent of the

gasketting material was even left, correct?

A I don't renenber what the manuscript says.
Q Now - -
A But that's consistent with what | have been saying is

that there was adhering material on the mating surface.

Q And in fact, you testified in the past that nost of the
gaskets that cane off were intact, correct?

A As | describe what it means to be intact, nmeaning you can
hold it up, it still looks Iike a gasket. Some of them were
pul veri zed.

Q And when we say intact, that's the video that we saw,

correct?

A Well, | would call these gaskets |I'm 1l ooking at right
here intact. They still look Iike gaskets. It's a matter of
term

Q Now, when you conducted your study, you -- let ne go

back. When you were discussing Dr. Longo's studies, you were
tal ki ng about his vigorous use of the grinder. Do you
remenber that?

A Yes.

Q And in fact, when you' ve done these studies, what you' ve
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tried to do is nake sure that you use a very vigorous process,
correct?

A Depends upon the technique that's being used, but |'ve
nmeasur ed under conditions which I would -- which I would judge
to be nonaggressive through to very aggressive techniques.

Q Ckay. Well, in fact, when you' ve tal ked about this in
the past, when you're giving presentations about your studies
and trying to convince people that your studies should be

| ooked at, you've tal ked about the use of aggressive

techni ques, right?

A That's what | just said, yes.
Q In fact, you didn't say, well, | used sone nonaggressive
and some aggressive. In fact, you record the |evel of

aggr essi veness, correct?

A That's correct. So aggressiveness is a judgment call
Q Right. And so it's a judgnment call how aggressive you
get with this, but you would agree with me that you were

aggressive and Dr. Longo was aggressive. The question is

where is that |ine of aggressiveness, | guess.
A No, | don't agree with you. | went through a long I|ist
of problens with Dr. Longo's work, and I'd like -- 1'd be

happy to go through themagain if you want me to. But there
is no conparison froma design standpoint and an exposure
sanpling and assessnent standpoint between the work that 1've

done and Dr. Longo. That's evident with the clear difference
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bet ween Longo's results and everyone el se's.
Q Well -- and in fact, Dr. Longo's results have been
publ i shed and peer reviewed just |ike yours.
A And he doesn't use them hinself. He doesn't rely upon
t hem
Q Sir, the question was very sinple. Wre Dr. Longo's
results published and peer revi ewed?
A They were published and peer reviewed, and | would be
happy to explain what it neans to go through peer review and
what it nmeans with regard to the fl aws because the peer
reviewers did not have access to the information that | had
access to to identify the flaws.
Q And that criticismcould be nade in regards to your
article too, correct, sir?
A No.
Q So you're saying the peer reviewers had the video tapes
where the gaskets canme out whole. They had know edge of the
fact that you used asbestos and asbestos-free and added those
into the time-weighted analysis. They had all those things,
sir?
A They certainly could have if they wanted to. M point is
that ny work has been exam ned by any nunber of people over
any nunber of years. There is no criticismthat | am aware of
published in the literature on themand it has stood up to

scientific scrutiny at every exam nation
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Q You mean other than the criticismof Longo, Hatfield and
MIllette and ot hers?
A | addressed that in an open letter to the editor. And
that's -- that's a m scharacterization. Dr. Longo is flat out
incorrect, which | addressed in the letter to the editor. He
didn't even bother to respond to nmy criticismns.
Q So, sir, the bottomline, though, is you have your
opi ni ons that have been published; Dr. Longo has his opinions
that are published. And what happens in trial is you cone in
and gi ve your opinion. Dr. Longo gives his opinion or
sonmebody el se gives their opinion. And a jury decides what
they believe is right, correct?
A Vll, | think nore correctly what has happened is the
time that Dr. Longo's work has, in fact, been exam ned it has
been found to be junk science. And | don't think it's
appropriate in a courtroomto rely upon junk science.
Q And sir, | understand you want to advocate your position.
But the bottomline is that Dr. Longo's publication, the thing

that was excluded as junk science in one court from Lamar

County in Texas -- have you ever been to Lamar County?

A I have.

Q Did you testify in that case?

A. | did, in fact.

Q In fact, you were on the other side. And one court --
A O her side?
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Q The other side of the issue. You didn't testify for the

plaintiffs, correct?

A That's correct.
Q Ckay. And one court in Texas said that since it hadn't
been published -- because it hadn't been published at that

poi nt, correct?

A | don't -- | don't think that's the court's conclusion is
that because it hadn't been published. | think the court was
very clear on the erroneous and deceptive statenents that
Longo was saying with regard to his work.

Q I understand, but go with me here. Dr. Longo's
publication that was excluded in one court in Texas, that had
not been published at the time in the peer reviewed
[iterature, correct?

A That is correct. But that's not what the hearing was
about, | don't believe.

Q And in fact, what happened was Dr. Longo then after that
submtted it for peer review. Dr. Mangold and M. Liukonen
actually submitted the Lamar County order to the editors of
that journal to try to keep it from being published, correct?
A I wouldn't want to speak for them | don't know about
what they did or didn't do.

Q Sir, you --

A The manuscri pt shoul d not have been published. The

problemis in peer -- |I'd be happy to explain peer review
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because |'ve been a peer reviewer for a nunber of journals and
| know what the instructions are and | know what the process
is and 1'd be happy to explain that.

Q And sir, the bottomline is whatever the process is for
your paper or for Dr. Longo's, they both went through it.
They're both published in the literature. And it's up for
scientists to deci de which one they want to rely upon

correct?

A No, | don't agree with you. The purpose of peer review
and putting sonmething into a journal is to nake sure that it's
cl ear what soneone did such that it can be submtted for -- to
other scientists to try to reproduce it. Dr. Longo has never
been able to reproduce his owmn work. No other scientist has
been able to reproduce his own work either and there are nmany
reasons for it and I went through quite a few of them

Q And | understand, sir, you want to advocate your position
on that, but the question is very sinple. Your paper was

publ i shed and peer reviewed, correct?

A Correct.

Q Dr. Longo's publication was published and peer revi ewed,
correct?

A That's correct.

Q And it was after -- published and peer reviewed after the

Lamar County order, correct?

A. That is correct.

754
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Q Ckay.
A O during the sane period of tine and the paths crossed
wi th one anot her.
Q Now, sir, when you conducted your study, you didn't use a
mask or respirator, correct?
A That's correct.
Q And in fact, when you were doing this study, you were
doing it at the behest of Coltec and Garlock -- or Coltec, the
owner of Garl ock.
A That is correct.
Q And so you knew -- and we tal ked about 1996. You knew
this particular study would be used in litigation, right?
A I didn't actually know one way or the other.
Q So you didn't know that the studies that were funded in
the 1990s that were then published in 2002, you didn't think
those were going to be used in litigation?
A What |'ve known about the work that |'ve done for 40
years is that it is subject to interpretation by many in many
different circunstances, and therefore everything |I've done |
accept at some point may end up in litigation for sone reason.
It's not lost on nme that when | conducted the studies in the
md '90s for Coltec that it mght end up in litigation. | was
not being presented as an expert at that time to address
questions in litigation.

Q But what you knew is that this study could be used in
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l[itigation, correct, sir?
A I was trying to advocate good science as | amright now
Devel op a conpetent and reliable exposure assessnent strategy
and devel op results for soneone to rely upon
Q And, sir, you knew your study could potentially be used
in litigation because it was being funded by Coltec, the owner
of Garl ock, correct, sir?
A In that sense it's no different than any project that |
do. | want to do the best job | can to provide reliable,
conpetent, relevant, reliable, reproducible results for
sonmebody to rely upon
Q I understand, sir. The question is very sinple. You
knew when you did those studies that were funded by Coltec,
the owners of Garlock, that your studies could potentially be
used in asbestos litigation, correct, sir?
A I didn't know how it was going to be used, no.
Q So you were doing studies that were being funded by a
manuf act urer of asbestos-contai ning products and you didn't
think it would be used in litigation?
A I didn't know The reason that these -- you' d have to
ask Coltec those questions.
Q Now, when you did this study, you wore no mask or
respirator, correct?
A That's correct.

Q And | want to talk to you about that. Wuld you agree
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with nme that when you didn't wear a mask or respirator -- did
you al ready know the results of your tests before you did it?
A. No, | didn't know the results.

Q So you didn't know if there was potentially a huge

exposure to asbestos because you hadn't done the test yet,

correct?

A No, | wouldn't say that either. |Industrial hygienist's:
Anti ci pation, recognition, evaluation, control. The first
word is anticipation. I'mfamliar with the literature. 1'm

fam liar with what causes airborne concentrations of things
and | know what it takes to get airborne concentrations. |
coul dn't conceive of how a gasket could rel ease fiber
concentrations at unacceptable |evels.

Q We're going to talk about the literature in a mnute.
But you would agree with ne that at |east before you do the
test, if there was a potential for exposure to asbestos, that
it would be prudent to wear a mask or respirator, right?

A. Not for nme, no.

Q Okay. Now, when you worked with the thermal insulation,

you all had masks and respirators, right?

A Again, it's back to anticipation. | knew the literature.
| knew what the material was. | worked with this type of
material before. | have a respect for insulation material.

I"'mnot going to do that w thout a mask.

Q And prior to your doing this w thout a mask, what was the
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literature that was out there concerning asbestos and gaskets?
A The only literature | was famliar with was Chang and
McDernott, and the Spence and Roche, | think, was right around
that sanme tine.

Q Ckay. So you didn't even know about Liukonen at that

poi nt .
A No.
Q So these pictures that we have of an individual punching

out asbestos when they're not even grinding it wearing a
respirator, you weren't aware of that.

A I don't think so.

Q Were you aware that at the Puget Sound Naval Shipyard
that the individual who was just stanping out gaskets was
wearing not only a full-faced respirator, but it was supplied
with air? You didn't know about that?

A. No, | didn't, but nowthat | see the data, there is no
reason to be wearing any of that.

Q Ckay. But you would agree with nme that woul d have been a
prudent thing to do if you think there would have been
exposure to asbestos, right?

A No.

Q The navy wasn't being prudent when they did that?

A I'"'mnot going to nake a judgnent of the navy. What's
clear to ne is whatever -- for whatever reasons, this person
was suited up and wearing this type of a device. It was
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unnecessary.
Q Ckay. And so you would think this is unnecessary today
t 00?
A That's correct.
Q Ckay. Now, you tal ked about Chang and McDernott. This
is the Chang and McDernott article you just tal ked about,
correct, sir?
A Yes.
Q And in fact, Chang and MDernott tal ks about this
question of whether you should wear a mask or respirator, and
this is what was state of the art at the tine, that you would
have had prior to ever doing your study w thout a mask or
respirator, correct, sir?
A That seened |i ke a conmpound questi on.
Q Was Chang and McDernott avail able prior to your study,
sir?
A. Yes, | was aware of it.
Q And you were aware of this prior to your study. And
Chang and McDernott said, "Wrkers should be required to wear
a half-face HEPA respirator during dry renoval of
after-service sheet gaskets."

That's what they said, correct, sir?
A Well, there is sonething el se that goes before this that
tal ks about a precautionary neasure. So | think that what

they' re suggesting here is as a matter of prudence, this m ght
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be a good i dea.

Q Well, and that's what we were tal king about. When we're
tal ki ng about what was known or knowable prior to your study,
what was prudent, Chang and McDermptt, what was published and
what you had available to you, told you that that during dry
renoval of after-service sheet gaskets -- that's what you did,
right? Dry renoval of after-service sheet gaskets.

A That is correct

Q Correct?

A That is correct.

Q It recommends -- or Chang and McDernott -- and this was
an industry study done with Chevron, right?

A That's right.

Q So you're aware of the Shell studies that Dr -- or

M. Liukonen tal ked about. You're aware of those, right?

A I'"'maware of the data points. They're not studies.

Q Ckay. You're aware that Chevron is |ooking at the same
thing, and they actually published it and said if you' re doing
this type of work prior to your study, wear a half-face HEPA
respirator, right?

A. Well, that's what they said, but it's also a field study
i nvol ving an operating refinery where there is insulation
materials. And when |I read this, ny conclusion was those

val ues that they're reporting are fromactivity other than the

gaskets.

760

07-24-13_PM Hearing_Vol 03-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

761
Q Ckay. Well, you disagree with Chang and MDernott, the
aut hors, because what they said -- and it's very specific. It
doesn't say, hey, we're working in a refinery and you coul d
potentially be exposed to thermal insulation outside. It says
when they're working with dry renoval, wear a mask or
respirator, correct?
A That was their precautionary nmeasure approach towards
their workers, yes.
Q And in fact, sir, you know that if your study was going
to be used in litigation, that it wouldn't really help if you

were wearing a mask or respirator, correct?

A I had no interest to expose nyself to conditions which
are unacceptable. If I felt that I was putting nyself or ny
enpl oyees in a condition of unacceptabl e exposures, | would be

wearing protective equi pnent.

Q Now, other than Chang and McDernott, Dr. MIlette has

al so published on gaskets, correct?

A What's this?

Q This is "The Releasability of Asbestos Fibers from
Asbest 0os- Cont ai ni ng Gaskets." You' ve seen this before?

A This is not a peer reviewed journal.

Q And sir, you've seen this before, right?

A. | have, yes.

Q Ckay. And when Dr. Mllette is |ooking at and doing the

studies of releasability of asbestos fibers from
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asbestos-containing materials, they actually have a full-face
respirator, right?

A Very dramati c.

Q Well, in fact, we know the fol ks, Chang and MDernott,
who were working for Chevron, not manufacturing

asbest os- cont ai ni ng products, say you should wear a half-face
HEPA respirator when working with asbestos-containi ng gaskets.
Dr. MIllette publishes this, says the sane thing, correct,
sir?

A That's not a half-face piece. | don't know what your
question is.

Q The question is is that instead of doing a study where
you're not wearing a mask or respirator, at least prior to
your study there were studies that indicated that when you're
doi ng gasket work, you should wear a nask or respirator,
correct, sir?

A. No, | don't agree with that. Further -- | understand
what JimMIlette did here, and the results thensel ves are not
significant.

Q And |'mnot tal king about the results, sir. |'mjust
tal ki ng about whet her you should wear a mask or respirator
when wor ki ng wi th asbestos-contai ni ng gaskets.

A. Vell, the truth is if, in fact, there is no known safe

| evel of exposure to asbestos and if when you're doing

anything with asbestos material you should be wearing a nmask,
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we should all be wearing masks in this courtroom
Q And sir, you would agree with ne that there is a huge
di fference between being in a courtroomtoday in 2013 and
bei ng on board a ship working on a valve that could be this
size or as big as ne grinding on it for a whole day. That's
totally different than just being in this courtroom correct,
sir?
A VWho grinds on a valve all day long? Wat's that
scenari 0?
Q Sir, didn't you testify that you've seen people grind on
gaskets or have to take gaskets off for two days?
A You're tal king about on a ship. |'ve never seen that on
a ship.
Q Ckay. Well, we'll go through that in just a second.

Sir, you're a |licensed asbestos abatenent individual,
right?
A I ama |licensed AHERA buil di ng i nspect or managenent
pl anner .
Q Ckay. |If we go to the AHERA regul ations, and if
i ndividuals are going to do work -- you've seen this type of
danger sign before, correct?
A Sur e.
Q And in fact, what it says is it tells you that the
"Facility and structural building components in this area,

such as pipe insulation, floor tiles, transite walls, gaskets,
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and structural fireproofing should be assuned to contain
asbestos. They are not a health hazard unl ess disturbed and
fiber released. Avoid disturbing materials and creating dust.
Cancer and lung di sease hazard."

That's a typical sign in your work, correct?

A No. Actually, |I've never seen signhage like this. This
is not required by regulations. It's not required -- it's not
an EPA sign. It's not an OSHA sign. | don't know. For all

know, you concocted it.
Q Ckay. Well, sir, | bought it off the internet.
A Ckay.

Q Wul d you agree with ne, sir, that --

THE COURT: | got ordained on the internet.

MR. FROST: Well, | didn't make it up nyself, Your
Honor .
Q You woul d agree with me, sir, that when there is a

facility that contains asbestos, you' ve seen warning signs
such as this, correct?

A Sure. During abatenent projects.

Q Correct. And what it says is you shouldn't be nessing
around wi th asbestos, including gaskets, and disturbing those
materi al s.

A Well, that's what this particul ar signage says, but then
it goes on to say "unless disturbed and fibers released.” So

it doesn't say that fibers get released fromthese things.
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Q And sir, | didn't say that. The question is is do they
treat gaskets in place that are potentially could be
di sturbed, they are a danger if they're disturbed, correct?
A. No, that's not correct.
Q Ckay. Well, we'll test that in a mnute.
Sir, you -- this is the Coltec -- or Colt
I ndustries/Garlock material safety data sheet. Did you review
that prior to doing your tests?
| don't know whether | saw it or not.
Ckay.
I"'mfamliar with these.
You're famliar with this?

Sur e.

o >» O > O >

Whul d you disagree with Garl ock when they say, "When
renovi ng used gaskets, avoid excessive nmechani cal actions and
pl ace the asbestos-containing residue in a plastic bag for
di sposal. As a precaution, a dust mask should be worn by
i ndi vi dual s when engaged in renoval of used gaskets."

So, sir, you disagree with that, correct?
A Actual ly, yes, | disagree.

Q And in fact, sir, if | went to a job site and | was

deal ing with asbestos-containing gaskets, |1'd have to do
things like this, correct? 1'd have to bag it. 1'd have to
have special precautions. [|'d have to be in a Tyvek suit.

I'd have to water it all down and put sone type of nateri al
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all the way around it to contain just a little gasket if it's
small or an entire area if it's a |large gasket, correct?

A Well, there's a fewthings I'd like to point out about
this photo. There isn't a gasket to be seen in this photo so
I don't know why you think this is what has to be done.

Q Sir, are you -- if | go right nowand | find a val ve that
is in place that -- and when | have a valve in a hot systemin
pl ace, don't | assume particularly in, say, a petrochem ca

pl ant or on board a naval ship that it contains
asbest os- cont ai ni ng gaskets?

A | don't know whether it would be assuned to be or not.

Q Let's just assune that that's what the testinony will be.
That you woul d assune that if you're a petrochem cal refinery.

A Al right.

Q That woul dn't surprise you, would it?

A No, but it would be really surprising to nme if a gl ove
bag was used to renove a gasket. |'ve never seen that done
regardl ess of the 94 regs. 1've never seen that done.

Q Wul d you agree with ne if there is a gasket in place
that | know is asbestos-contained, that | have to segregate
off that area. That | have to bring in special people who are
trained to contain asbestos. | have to make sure that they
have the proper safety equi pment, including respirators, in
order to even touch that gasket.

A The reality is if you think that's what's supposed to be
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done, the next tinme you take your car into the shop, take a

| ook around at how they're treating gaskets. Take a | ook
around at the way gaskets are being handled. There is no
reason to do themthat way and people have figured it out so
they don't do it that way.

Q Ckay.

A There's no reason to.

Q And |'m not tal king about whether at my |ocal shop they
do things differently. I'mtalking at -- pursuant to the
federal regulations, which you' re aware of, that's what you're
supposed to do, correct?

A You' re supposed to rely upon objective data, which mne
is. And if you can denonstrate that there is not a potenti al
for exceeding the PEL, which ny data does, there is no reason
to do it this way.

Q And if individuals use the MIllette data or they use the
Longo data or they even use Chang and McDernptt, then what you
have to do is conply with all those precautions, including
segregating the area, wearing Tyvek suits, wearing nmasks and
respirators, correct, sir?

A It would actually be a mstake to rely on that data for
that purpose because it's nmissing data. It's not reliable
data. And it wouldn't be a very good basis upon which to
build a program But if that's all the data you have, then |

under st and where you're headed with the how do you a approach
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a project. But that's the reason for having quality data in
the literature that people can rely upon objectively.
Q And sir, it's very sinple, which is if I'mat a refinery
right now and | have a valve that | believe contains a Garlock
asbest os- cont ai ni ng gasket -- how nuch asbestos was in a
Gar |l ock gasket?
A It depends.
Q From what to what?
A Here's the problemis that in manufacturing, when you're
maki ng a gasket, you're making it with ingredients. So you
put X pounds into a blender and Y gallons of whatever into a
bl ender and so you have a recipe card that tal ks about
percentages or weights. That's very different than when
take a bulk material and | want to analyze that material in a
| aboratory visually making an estinmatati on of percentage.

So when |I'm | ooking at a result of a bulk sanple, that
probably doesn't correlate with the results of an ingredi ent
card. So it depends on what you want to use as a basis for
the percent.

Q G ve us both. Wen you do your bul k sanpling, what is
it? And when it cones out of the factory, what is it?

A Vll, | saw -- | saw sonmewhere on sonet hing today where
the gaskets were 70 to 90 percent asbestos. |'ve eval uated
gaskets that are 5 percent asbestos if they're

asbestos-containing. So it's a wide range. It depends upon
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the construct, whether it's a spiral wound, woven, conpressed
sheet. There's netal |am nated. There are many, nany

different types of gasket constructs and therefore to say,

well, what's the range. It's like, well, okay, fromzero to
sormet hi ng.
Q Sir, would you agree with nme that conpressed gaskets, the

type of gasket that Garlock primarily sold, was 70 to

90 percent asbestos when it left the facility?

A If that's what they' ve said, then that's what they've
said. Wien | neasure bul k sanpl es of gaskets, those are not

t he values that | find.

Q And so, sir, you don't believe that if we're on a site or
facility where we're dealing with asbestos-containi ng gaskets,
that you have to do any of the precautions that we see in the
pi cture.

A If the only issue is a gasket, the answer is no. | can
tell you I've never seen that done if the only issue is a
gasket .

Q Ckay. And how many tines have you been in a refinery
when t hey' re changi ng gaskets?

A A nunber of tines.

Q Si nce when?

A Si nce 1982.

Q So when Chang and McDernott of Chevron say that you

shoul d use a half-face respirator, you believe that they were
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just incorrect.

A VWhat they're suggesting is as a precaution do the
followng. | don't disagree with their precautionary
approach. | think that's fine.

Q Now, in fact, sir, when you did sone of your testing,

some of the flanges that you actually did, you were | ooking
down upon them and they were upside down, correct?

I was | ooking down on them and they were upsi de down?
Do you see that picture right there, sir?

Wbul dn't | be | ooking up at thenf

Wl l, maybe | said that wong.

Ckay.

You see the picture in the | ower right, correct, sir?

Yes.

o >» O >» O > O »

So you have a flange that's hangi ng dowmn and the asbestos

woul d be on that bottom portion, right?

A Correct.

Q And so you would be -- that's the gasket right there.
A. That's the mated surface, yes.

Q And so whenever you're taking anything off of that, it

just falls right down, right?

A Well, gravity does have that effect.

Q Yeah. W can agree on sonething. Gavity does have that
effect.
A But if we're tal king about fibers that you asked ne

07-24-13_PM Hearing_Vol 03-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

771
earlier about drifting in the air, well, the answer is, no,
they don't just fall right down.

Q I'mtal king about the gasket material itself. It just
falls down fromthere, correct, sir?

A Well, what 1'"'mdoing is -- yeah, |I'mtaking off, abrading
of f various materials that are on the mated surface and t hat
woul d have the tendency to fall, correct.

Q And you tal ked about | ooking at gaskets on industrial
sites. Have you ever seen individuals like this where they're
doing -- at industrial sites work on gaskets? Have you ever

seen anything like that?

A I don't know what this picture is.
Q Ckay. It's two individuals working on a fl ange.
A Well, then, you' ve got better eyes than | do because |

have no i dea what they're working on

Q Now, you have | ooked at -- and seen pictures of Crane Co
val ves, correct?

A Yes.

Q And you would agree with nme that Crane Co val ves can be
very small or they can be very |arge?

A There's a range, yes.

Q In fact, these are typical valves on board ship and you
see they're on a pallet. There's like four of themon a
pallet, correct?

A. Yes.
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Q And that's just one big valve on a pallet. Do you see
that, sir?
A | do.
Q And in fact, you're aware, sir, that on board ships, a

val ve can be very small or it can be as big as a pallet,

correct?
A I've seen quite a range of different sized val ves, yes.
Q In fact, that's a Crane valve right there and you' ve

testified on behalf of Crane Co in the past, right?

A Yes.

Q And that Crane valve is bigger than the pallet.

A Yeah. That's a main steamline valve on a ship.

Q And those particul ar val ves, when they have that
material, that flange, whenever they're in a steam system
they have to have gasket material, correct?

A Right. It's not going to be conpressed sheet.

Q Now, would you agree with me that Garl ock, based on all

the cases that you have been involved in, was a major supplier

of asbestos-containing gaskets to the United States Navy,
correct?

A | don't know that | would characterize that. From what
do know is that they were substantially smaller as a supplier
t han Johns-Manvil | e.

Q Now, you're aware that -- you also testified for Goulds

Punps, correct? O at |east been retained by them
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A. I've done sonme work for them yes.
Q And in fact, Goulds Punps, these types of punps are
i ndustrial applications and al so can be on board shi ps,
correct?
A | don't know.
Q And these punps that -- punps basically allow things to
flow through either a piping systemor through a ship,
correct? That's what punps do.
A Well, you wouldn't use a punp to punp things through a
ship. That doesn't nake sense.
Q So there's no punps on board ships?
A Well, there are punps on board ships. But you don't punp
through a ship. You punp through pipes.
Q Well, that's ny little term nology. But you're using a
punp to punp things through pipes.
A | try to be as precise as | can be.
Q And you would agree with nme that these types of punps on
board ships or in industrial applications can be very snal
like we see there or they can be very large, correct?
A Sur e.
Q In fact, they can be so large in these industrial
applications that they can be as big as a man.
A It depends upon how big the nmen are, sure.
Q Ckay. And you would agree with nme that these

appl i cati ons, because they're in a |ine, when they have these
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fl anges, they have to have gaskets that go in between those,
correct?

A Sure. Probably not conpressed sheet.

Q And in fact, when you tal ked about the requirenment that
it may take a couple days to work on these gaskets, that's the
type of thing that you're tal ki ng about, correct?

A Yeah. This is a really good slide to give an

appreci ation of how you can't just do a gasket after a gasket
after a gasket. That just -- thisis -- this is a nmulti-day
project to do anything with this punp. You don't want these
systens to fail. That's why these systens are designed not to
fail.

Q Now, this -- you talked in depth about your criticism of
Dr. Longo and how someone shouldn't rely upon Dr. Longo's
data. You renenber that, right?

A Yeah, but if you read the exchange that | had with them
inthe letter to the editor, Dr. Longo and Dr. Hatfield are
articul ate about why people should not rely upon their own
wor K.

Q Well, and in fact, what you did was you took your study
and you sent it to OSHA to try to get gaskets not to have a

| abel i ng requirenment, correct, sir?

A. No, that's incorrect.

Q Vll, let's wal k through your letter. This is your

letter, right? O this is the response to your letter from

07-24-13_PM Hearing_Vol 03-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

775
the U S. Departnent of Labor, OSHA, correct, sir?
A Correct.
Q And it's addressed to you.
A Correct.
Q And this is in 2013; is that correct? |'msorry, 2003;
Is that correct?
A | don't remenber the date.
Q Ckay.
A You probably bl ocked it.
Q You woul d agree, sir, that if | go on OSHA's website and

| type in Fred Boelter, this is what cones up, right?

A I'"mnot aware of that.

Q Well, you are aware you received this letter from OSHA,
right?

A. I did, yes.

Q Ckay.

A. Vell, not this, but | did receive a letter fromthem

Q And basically what you did was you sent OSHA your study,
correct?

A That's correct.

Q So the 2002 study, the study that you did w thout any
respiratory protection, that was funded by Coltec, the owners
of Garlock, you sent that study to OSHA aski ng t hem whet her
you could get an interpretation of the OSHA rul es saying that

asbest os- cont ai ni ng gaskets do not have to be labeled with a
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cautionary |abel, correct, sir?
A That is absolutely incorrect.
Q Ckay. Well, let's walk through this. It says, "This
letter constitutes OSHA's interpretation of the requirenents.”
You renenber that, correct, sir?
A Go ahead. | don't renenber the letter
Q Ckay. Do you need a copy, sir?
A It depends upon the questions you're going to ask.

THE COURT: Let's take a break until 4:15 and we'l|
let himlook at the letter.

Back to the confidentiality thing, I'mgoing to
anmend the order to include the | anguage that this emai
suggests. It seens to me that it's accurate as a nmatter of
fact and a matter of law, and |I'mjust going to anend our
order to provide for that and get back the --

MR, I NSELBUCH: |'m sorry, Your Honor, | couldn't
hear you.

THE COURT: |'mgoing to anend the order that was
entered yesterday to include the | anguage that this party
want s, Tafel ski has suggested so that we can get the
transcript back. It seens to ne that what she says is
accurate as a matter of fact and as a matter of law. And |I'm
happy to include that |anguage. And if that satisfies them
we'll get the document back

MR, | NSELBUCH: Fi ne, Your Honor.
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THE COURT: Al right. And I'll do that while we're
on a break. Be back at 4:15.

(Brief recess at 4:07 p.m)

FREDERI CK BOELTER
CROSS EXAM NATI ON (Cont ' d.)

BY MR FROST:
Q M. Boelter, we're back. Just so we can set back to
where we were, you had al ready done your work and published
your 2002 article in the peer reviewed literature that was
funded by Coltec, the conpany that owns Garlock, prior to
Decenber 22nd, 2003, correct?
A Correct.
Q And the letter we have up on the screen is OSHA's
response to your letter, and it says, "Dear M. Boelter
Thank you for your March 14 letter to the Cccupational Safety
and Health Administration's Director of Enforcenent Prograns.
You have a question regarding the |abeling of gaskets and
packi ngs containing greater than 1 percent asbestos. This
letter constitutes OSHA's interpretation only of the
requi rements di scussed and may not be applicable to any
question not delineated within your original correspondence.”
Correct? That's what OSHA wote.
A Yes.
Q And what happened is you' ve taken your study, you sent it

to OSHA and you asked t hem whet her asbest os-cont ai ni ng

777
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gaskets, in particular the ones manufactured by Garlock, if
there is a warning requirenent still in place based on your
results, correct?

A. No, before the break | said that's incorrect and | say
again that's incorrect.

Q Okay. Let's wal k through what OSHA says. They said,
"Scenario," and when they say scenario, what they say is "you
have conducted a study of asbestos exposures resulting from
the renoval and repl acenment of asbestos-containing gaskets and
packi ngs." That's your 2002 study, correct?

A Correct.

Q And the question, and this is a question that you raised

to OSHA is, "G ven your findings," and when it says your
findings, that's your particular study, correct?

A Yes. But also renmenber, in the previous page OSHA said
they were paraphrasi ng what | was aski ng.

Q Ri ght.

A So this is their interpretation of my question.

Q Right. This is OSHA's response back to you after you' ve
publ i shed and sent themyour article trying to get gaskets
exenpted froma warning that they contain asbestos and that
asbestos can cause harmto individuals using it, correct?

A That is fundanentally incorrect. That's what | said

before. You are conpletely mscharacterizing what | said in

ny letter. | think it mght be worthwhile if you put up ny
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letter to OSHA.
Q Wll, let's go by OSHA's interpretation. Wuld you agree
with nme that as of 2003, that OSHA required that
asbest os- cont ai ni ng gaskets contain a warning on then?
A VWhat's your question, |I'msorry?
Q Prior to -- the reason you're witing this letter is
prior to 2003, OSHA required on asbestos-containing gaskets
that they contain a warning, correct?
A You're saying that's why | wote the letter?
Q No, |I'msaying OSHA's, OSHA's regulations prior to 2003
requi red that asbestos-containing gaskets contain a warning,
correct?
A Unl ess you have objective data that denbnstrates that a
warning i s not required.
Q Correct. And so prior to this, there's a warning
requi rement. And what you're doing is you' re sending your
data to OSHA to try to get an interpretation that now because

we have your data, there is no warning requirenment, correct,

sir?
A That's not even close to being correct.
Q Okay. Well, let's wal k through what OSHA said. It says,

"G ven your findings, are gaskets and packi ngs cont ai ni ng
greater than 1 percent asbestos exenpt fromthe | abeling on
the basis of 29 CFR " and then it |lists the asbestos

regul ations. Do you see that, sir?

07-24-13_PM Hearing_Vol 03-B




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

780
A Yes.
Q And OSHA's answer to you is "No," correct?
A Well, it apparently is nore than no but --

MR HARRI'S: Yes, Your Honor, for this reason we
object. As he did with the Chang paper, he's only projecting
one part of one sentence, and we ask if he's going to read
into the record --

THE COURT: 1'll sustain the objection.

MR HARRIS: -- what the article says --

THE COURT: Sustain the objection unless you include
t he whol e sent ence.

MR FROST: Your Honor, | can hand himthe entire

docunent .

THE COURT: Let's do that, then.

(The docunent was tendered to the w tness.)
Q Sir, | have handed the entire OSHA response to you,
correct?
A Yes.
Q Ckay. And you would agree with me the reply was "no" to
that question that you posed to them
A It goes on. Basically, what it says is that | don't have
standi ng to ask the question period.
Q Well, what it says is, "Furthernore, it is our opinion,"

that's OSHA, "that your data" --

MR. HARRI'S: Your Honor, | object. He should read
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t he whol e sentence after no.

THE COURT: Read the sentence.

THE WTNESS: The reply to the question is, "No,
your findings cannot be used to exenpt the nentioned gaskets
and packi ngs from | abeli ng because these provisions are
directed toward the manufacturers of the gaskets and packi ngs.
Pl ease note that the | abels do not have to be affixed to the
gaskets and packings or their contents if asbestos fibers have
been nodified by a bondi ng agent, coating, binder or other
materi al provided that the manufacturer,” which is highlighted
by OSHA, "nmanufacturer can denonstrate that during any
reasonabl e foreseeabl e handli ng, storage, disposal, processing
or transportation no asbestos, concentrations of asbestos
fibers in excess of the perm ssible exposure limt (PEL),
and/or excursion limt will be rel eased," enphasis added
according to OSHA

"Moreover, the manufacturer nust provide the
denonstration for each specific nodel, type or make of gasket
or packing that the manufacturer wi shes to exenpt fromthe
| abeling.” And then it goes on.

Q And it goes on to say, "Furthernore, it is our opinion
that your data do not denobnstrate that the gaskets you

exam ned possess the physical property that these provisions
require in order to qualify for an exenption from |l abeling,"

correct?
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A That's one of the things it says. There's a |long
par agraph here that's technical in nature.
Q Right. And says, "Consequently"” -- and it deals
specifically with the data and how the data was interpreted
and how OSHA could interpret your data, correct?
A It's actually the way that OSHA m sinterpreted the data.
The inpression | had when | read this paragraph, and |'m happy
to read the paragraph in its entirety and explain it. But ny
readi ng of the paragraph is that Richard Fairfax never read
the manuscript | sent him
Q I understand that's your interpretation. But you wll
agree with me that what OSHA tal ked about, they | ooked at your
data and they cane to a different conclusion than you woul d
consi dering your data, correct?
A That's -- that is correct. And the reason why | say the
i npression | have is they never read the manuscript | sent
them because their argunent is conpound and convoluted and it
comes to a conclusion that is not supported by the data I sent
t hem
Q And, sir --
A But fundanentally they said | don't have standing to ask
the questi on.
Q But they went further than that. They didn't just say
you don't have standing, Dr. Boelter; have the manufacturers

come. \What they do is they go -- they anal yze your data and
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part of that section. It says, "Consequently, if the sane
person does both tasks, the conmbi ned exposure would |ikely be
greater. It is a reasonably foreseeable occurrence for a
person to performthe sanme tasks in regard to 10 gaskets
instead of 8 gaskets in an 8-hour period. In that event, a
person coul d be exposed to an 8-hour tinme-weighted average of
asbestos air concentration that could exceed the 8-hour TWA
PEL of 0.1 fibers of CC "

And what OSHA is basically saying is that if you change
the assunptions, then you could be in violation of those TLVs
and therefore you still have to have a | abel, correct?

A That's where the convol uted argunent cones into play.
There are three specific elenents to that paragraph, and |I'm

happy to explain themif you like.

Q That was OSHA's conclusion, you agree with nme on that.

A That was OSHA' s erroneous concl usion --

Q Ckay.

A -- based on a manuscript they apparently didn't read, and

| would be happy to explain that if you liKke.

Q Wul d you agree with ne that they read it enough to draw
and actually analyze a different scenario than the one that
you presented by just changing the amount of tine someone
works with a process, correct?

A No. Their analysis is flawed. Their argunment is flawed.

783
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It is not supported by the data that | sent them It's
actually contradictory to the data | sent them
Q Now - -
A. Plus in addition, the data | sent themwas total fibers
and they're maki ng the assunption they're asbestos fibers and
that's one of the -- that's one of the points is to get to
their conclusion with ny data is total fibers, not
denonstrati ng exceedance of the PEL. The only way they can
get to an exceedance of the PEL is conbine events, take nore
events than is reasonably able to be done in a day and then
assune that they're all asbestos fibers. Those are -- that is
not what the manuscript tal ked about.
Q Wul d you agree with ne that, | guess, OSHA and you can
di sagree on whether you would be in violation using your
nunbers or not, correct, sir?
A I think OSHA is correct to say | didn't have standing to
ask the question and that's the reason | submtted the letter
to themin the first place. So their gratuitous coments
after that point are unsupported by the manuscript | sent
t hem
Q Ckay. You would agree with nme, though, sir, that OSHA
has never changed its |abeling requirenents concerning
asbest os- cont ai ni ng gaskets, correct?
A No, they changed the labeling requirenments in the md

'80s when the PEL was being lowered. And it shifted from
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bei ng an exenpti on based on encapsul ation to an exenption
bei ng based on objective data. And | sinply was subm tting
data to themand | said would this be the type of data that
you're looking for? That's all ny question was. And they
said no, for the followi ng reason: You don't have standing.
And then they went on to do an analysis that wasn't anything
that | asked themto do and isn't supported by the manuscri pt
| sent them
Q I know, but the sinple answer to the question, sir, is
that OSHA required, at least as of the tine of your witing
this letter, and even today, if you wanted to put asbestos in
asbest os- cont ai ni ng gaskets, that you would have to put, if it
contained nore than 1 percent, a |label on it unless you can
present sone data to OSHA that they believe is correct, you
have to put a label on it saying it contains asbestos and
war ni ng.

A I can't agree with your characterization at all. It is
correct to say that it is today a requirenent by OSHA to
presunptively | abel unless you present -- unless a
manuf act urer presents specific data by make, nodel

application, all the things that OSHA tal ked about, that
denonstrates that the PEL will not be exceeded.

Q And that applies to asbestos-containing gaskets, correct?
A Sure. It applies to anything that contains asbestos.

Q Now, and in fact, you're aware that the EPA in 1993 tried
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to ban asbest os-contai ni ng gaskets, correct?
A Not in 1993.
Q You're aware that the EPA did try to ban
asbest os- cont ai ni ng gaskets?
A Not in 1993 I'mnot aware of it.
Q VWhen did they try to ban it?
A Late ' 80s.
Q So at least to the EPAin the late '80s, they felt
asbest os- cont ai ni ng gaskets possessed such a harmthat they
tried to ban then?
A Well, actually, that's not true. They exenpted certain
types of asbestos-containing gaskets in high tenperature, high
pressure applications because there were no alternatives. But
that ban was never supported because it was never denonstrated
to reduce any ri sk.
Q In fact, what happened was manufacturers of
asbest os- cont ai ni ng gaskets went to court to keep the ban from
being in place, correct?

MR. HARRI'S: (Qbjection. That m scharacterizes the
article. I'mnot sure that any asbestos-contai ni ng gasket
manuf act urer made that petition to the court, and it certainly

wasn't Garlock. And so we object to the mischaracterization

by counsel. He knows it's not true.
THE COURT: |'ll sustain the objection
Q Sir, are you aware of the Asbestos Information
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Associ ati on?
A I am
Q Are you aware that -- of whether Garlock was a nenber of
t he Asbestos I nformation Associ ation?
A | am not.
Q Are you aware that the Asbestos Informati on Association
petitioned and went to court to keep the EPA fromi npl enenting
a ban of asbestos-contai ning gaskets?
A | am not.
Q But you're aware there was a ban proposed by the EPA
concerni ng asbest os-cont ai ni ng gaskets, correct?
A | amaware that there was a ban for a broad swath of
asbest os- cont ai ni ng products and products that had asbestos as
an ingredient that were attenpted to be banned whol esal e and
that ban was not supported from ny understandi ng because of
the inability to denpnstrate those products presented a
significant risk
Q Now, in this case your report and your video that you
showed, this is all the types of things that you' ve done in
the past, correct?
A I'"'mnot sure what all those pronouns nean.
Q Wl l, you've done simul ations before where you could take
a piping structure, have sonebody who's a pipefitter come in
and assenble a structure, have sonebody conme in and design a

structure, and then put insulation around it. That's
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somet hi ng you' ve known how to do for nany years, correct?
A. In a certain sense, sure. | was never asked to do
something like that, but...
Q Well, and that's ny point. |If you were asked in 1996 to
do the sane thing, you could have done that, correct?
A. Actually, |I'mnot sure.
Q How is that, sir?
A This was a -- this was a very sophisticated project to
put together, design and to inplenent, and | don't -- | don't
know that in 1996 that the -- that the materials and the parts
and the equi prrent woul d have been available to do this.
Q Well, in fact, what you tal ked about is that there was
old insulation that you said you harvested from abat ement
projects. Do you renenber that?
A Yes.
Q So what happened was is that people who were doing
asbest os abatenent took off old insulation, correct?
A Correct.
Q And when they took it off, they were taking it off very
carefully to make sure they didn't danage it.
A Correct.
Q So that you could reuse it in this study.
A No.
Q Ckay. They took it off so that you could hold on to it

and maybe potentially use it in the future.
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A Hold on to it as exenplars of materials of the past.
Q Ckay. So what we had was people who were taking off
asbest os-contai ning insulation and they were able to take it
off in a manner that allowed you to use it in this test.
A That is correct.
Q And in fact, what they were able to do was to not cause
any maj or danmage to that insulation because if it caused mgjor
damage, then it wouldn't be good for your test, correct?
A. Vll, I -- 1 didn't want it to be danaged because
wanted to preserve the material in as intact a condition as
coul d based on what | sawin the field and the way that it was
used in the field.
Q Correct, sir. So it's possible to take thernal
insul ation off of steamlines that contains asbestos and not
cause dammge to it, correct, sir?
A Yes. It takes the right tools and the right techniques,
and, sure, it's possible. But it's not something that a
person is going to do when they're trying to get to a | eaking
pi pe.
Q And in fact, sir, when you did this test, were you able
to do this, say, in the year 2000? Could you have done this
type of simulation?
A I don't know. Are you asking ne did | have all the
materials to do it in the year 20007

Q No, I'"masking if you had the ability. |If | cane to you
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and said | want to hire you, not Garlock or Coltec or whoever,
and | came to you and | said, M. Boelter, | want you to
assenbl e a small piping systemand then insulate it with
asbestos-containing materials, not the entire system just
around the flanges, don't put any asbestos-containing gaskets
init, you could have done that for ne, correct?

A Well, physically I could have constructed it. The
question that | would have goes to study design and that is
what ot her questions are you trying to answer? Are you asking
me to sinply construct a single flange in the mddle of a room
and to do sonething to it and have it represent what?

So ny approach as a hygienist and as an engineer is to
back up and to ask what are the questions that are trying to
be answered with the data that I'mtrying to generate?

Q Right. And if | asked you to answer the same question
that you' ve been asked to answer in this case, whether an

i ndi vi dual who worked as a pipefitter would have been exposed
to asbestos when they're taking apart thermal insulation, you
coul d have conducted that study for nme in the year 2000,
right?

A. In a certain sense the answer is yes, of course, | could
have conducted it in the year 2000. The practical reality is
the answer is no, | couldn't, because | didn't have the
materials, first of all.

And the second is that the question -- the question could

790
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not have been answered by sinply putting one flange in the
nm ddl e of a roomat wai st heighth and insulating it and taking
insulation off. That would not have been an adequate study
desi gn nor exposure scenario which is what you were asking me
about .
Q VWhen is the first time you could have done this 2013
study? Wen is the first tinme you would have had the materi al
and capabilities to do that?
A Well, if | thought about it, | probably would have done
it in 1974 when | was having a piping systeminsulated that |
was using in a field study in a steel mll. And | was using
asbest os-contai ning insulations and | had piping and | had
fl anges and, you know, that woul d have been the first tine.
Q And, sir, for the -- for your billings in this case for
that study and all the time, you have billed over $1.2
mllion, correct?
A I don't know about that. The nunbers | added up based on
the invoices | knew about was 850, 000.
Q Wuld it surprise you that the bills that have been
subm tted to us by Garlock showit to be $1.2 mllion, a
little bit over that?
A No. It's a trenendously conplicated project that took a
| ot of man hours and a | ot of effort.
Q Now, sir, the very last area | want to talk to you about

is you have testified in cases all over the country for
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asbest os- cont ai ni ng gasket manufacturers, correct?
A. Well, you know, | have testified in various venues. |'ve
testified maybe 20 tinmes where someone who is either a gasket
manuf acturer or a gasket user has presented ne.
Q And you renenber testifying in 2008 at the Chief Brewer
case. It was a case in Los Angeles, California.
A Yes.
Q And Chi ef Brewer was a nmachinist nate, correct?
A | don't recall
Q Wll, | can tell you since | tried that case, Chief
Brewer was a machini st mate.
A Ckay.
Q VWhen you testified, and when you have testified in the
past, you've relied on books like this, Asbestos and D sease,
Dr. Selikoff's book, right?
A Yes.
Q And this is 2008. You were able -- and this book was
what ? 1978, right?
A | believe that's correct.
Q In fact, sir, are you aware that this particular book, if
you go to buy it on eBay, is about $800 because nobst of the

asbestos defense lawers in the country are trying to find it.

A I've got a couple I'll sell you for that price.
Q Vell, | had to borrowthis one. | don't have that nuch
noney.
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A. Wite me a check, 1'll send it to you

Q Sir, you're aware, though -- you've seen this book a |ot.

And it's been used in asbestos litigation, in gasket cases in
every one you' ve ever been involved in, right?

A. It's a sem nal book in a certain sense, yes.

Q And so this was avail able since 1978 until now, right?
A Yes.

Q Ckay. And in fact, when you testify in front of juries,
you tal k about thermal insulation and its ability to create

anphi bol e asbestos in the air and you tal k about anpsite,

right?
A Yes.
Q In fact, you' ve seen pictures and there was sone

di scussion with M. Liukonen about whether you could take

pi ctures on board ships. You ve seen pictures on board ships
fromthe 1940s, '50s and ' 60s where they actually show what's
going on inside them right? And show the insulation and the
val ves and things like that. You' ve seen that, right?

A. No, | don't think | could attest that on board
comm ssi oned, operating ships during the '40s, during the
wartinme, you're going to find pictures that -- during that
period of tine. They may have been decl assified since.

Q Well, that's what | -- right. But there were pictures
avai l able and there's a place called the National Archives.

And you've seen things like this in the past that |I've shown

793
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up on the board, right?
A Sur e.
Q Ckay. And in the trials of these cases, what happens is
there's a naval archivist who cones in and testifies | went to
the National Archives. | found these pictures. These are
pi ctures of things on board ships. They are decl assified now
because they're 30 years ol d.

But there's pictures of what was goi ng on and what was
seen, correct? You' ve seen things |like that. Pictures of
navy individuals sitting in their bunks and thermal insulation
and things around them You' ve seen all these, right?

A Happy, smling navy people --

Q Ri ght .

A. -- in their bunks, yes.

Q And this is the type of thing that you would present.
Lawyers, defense |awyers would bring these types of things and
say this is what happens on board ships. These folks are
sitting in their bunks and, oh, look in the back there,
there's thermal insulation there and that's all anosite.
You' ve seen that before, right?

A Sur e.

Q And in fact, that's what you've testified to in cases
li ke the Brewer case, right?

A | don't renmenber what my testinony was in Brewer.

Q And you'd show pictures like this where they'd show, you
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know, folks sitting there at their bunks in the 1940s, '50s,

crew quarters.

A Well, as you know, |'ve never presented these photos.
Frankly, 1've never seen these photos before. 1've seen
photos that are simlar. These are not nmy photos. |[|'ve never
seen them 1've never presented them That's a

m schar acteri zati on.

Q But you've seen and presented these sane type of photos,
right?
A No.

Q And then they have pictures of people working on board
shi ps.

And t he whol e discussion at those trials is whether there
is anpsite and people are exposed to thermal insulation just
like we're having in this trial, right?

A Sur e.
Q And in fact, all of these opinions and all of these types
of materials are things that you testified to and other folks

testify in the tort system right?

A No, | can't agree with your characterization. These are
not ny slides. |'ve never seen them before.
Q But you have testified in cases just like this in the

Brewer case about thermal insulation and how exposures to
thermal insulations dwarf exposures to gaskets, correct?

A. That is correct.
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Q And even though these may not be the exact pictures you
have used, you've seen simlar pictures and used simlar type

pictures in asbestos litigation, correct?

A I have never used these photos.

Q But you've used simlar --

A The photos |I've used are largely photos | have taken.
Q Now -- and in the Brewer case, that actually went to

verdict. You' re aware of that, right, sir?
A I don't renmenber actually. | often don't know what the
results are of the cases.
Q And you testified for Crane Co in that case. Do you
remenber that?
A That's ny -- that's ny recollection.
Q And exactly what happened was you testified for Crane Co
and the jury was allowed to make an allocation as to the
different liabilities of a bunch of individuals. And there's
alist of them You see that, correct, sir?
A Yes.
Q And what the jury then does is based on the evidence,
based on your testinmony and ot her experts, then if it finds
anyone is liable, then makes an allocation. And that's what
they did in the Brewer case, the case you testified to.

MR. HARRI'S: Your Honor, we object to these |ine of
questions to the extent that they' re suggesting that this was

a Garlock trial and Garl ock was defending thenself -- or
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defending itself. | don't know that that's the case. |If

M. Frost wants to represent to the court that Garlock was a
defendant at this trial and defended itself, then | think this
is appropriate. But if he's not, then this isn't appropriate
at all.

THE COURT: So far he said he doesn't know anythi ng
about this. As far as I'mhearing, it's nothing but questions
whi ch aren't evidence, so...

BY MR FROST:

Q M. Boelter, are you aware -- and Garl ock chose to settle
that case prior to trial and you testified for Crane Co, but
you testified about the sane thing, gaskets and packings in
that case. You have no nenory of that?

A I don't renmenber the Brewer trial. | renenber being
presented in -- by Crane Co in 2008 in Los Angel es.

Q Ckay. That nmight be the Brewer trial.

A | didn't know the results of the case and | have never
seen this allocation form before.

Q Ckay. So you wouldn't know that Garl ock was given an

al l ocation along with Johns-Manville along with other

manuf acturers. You just wouldn't pay attention to that.

A Wll, it's not that I wouldn't pay attention. This would
happen after nmy testinony, and | don't -- | don't think I've
ever known the results of a case.

MR. FROST: Thank you, sir.
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THE COURT: You're wel cone.
THE COURT: M. CQuy.
CROSS EXAM NATI ON
BY MR QUY
Q M. Boelter, ny name is Jonathan GQuy. | represent the
futures claimrepresentative, Joseph Gier.

I'"'mnot here to take issue with the strengths and
weaknesses of your testinony. | just want to find out one
t hi ng.

Your AIHA journal from 2002 tal ked about airborne
exposure from gaskets, correct?

The manuscript that | published, yes.

Yes, sir. And that was available to Garl ock, correct?
Yes.

And you started working for Garlock in 1993, correct?

| have never worked for Garl ock.

o >» O > O >

I"'msorry, sir. You're right. You started working for
Coltec in relation to Garl ock gaskets in 1993, correct?

A. | have never worked for Coltec, either.

Q Ckay. Have you worked for any -- when did you start
wor ki ng on Garl ock-rel ated gasket issues first?

A 1993 is the first engagenent that | recall of ny conpany,
Boel ter Associates, involving Coltec as a client.

Q In the year 2005 to 2010, as far as you know, was Coltec

awar e of your opinions concerning the anount of asbestos
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fibers that a worker would be exposed to when worki ng around
Garl ock gaskets?

A I don't -- that sounds like a question to put to them

but I don't know why they woul dn't know what my opinions were.

Q Well, you interacted with thema lot, didn't you, sir?
A Bet ween 2005 and 20107

Q No, prior to 2005 you had interacted with Coltec and
Coltec's lawers and Garl ock's | awers concerning Garl ock
gaskets.

A Yes.

Q And they were aware prior to 2005 as to your opinions
concerni ng exposure to asbestos fibers from working around
Garl ock gaskets, correct?

A I woul d hope so, yes.

Q And they were, as far as you know, aware of that

i nformati on when they were litigating cases, correct?

A I would presune so.

Q And they were aware of that information when they were
settling cases, correct?

A I woul d presune.

Q Now, we know about your 2002 study which obviously
predates 2005. But now we have your new study, correct, in
2013 concerni ng asbestos insul ati on?

A. Well, the studies aren't new. The manuscri pt was

publi shed in 2011
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Q I think you said there was nothing surprising about the
results of your insulation study.
A I was not surprised with the results in terns of where
they fit within the data that had been published. The
challenge with the historic data was how do | rely upon this
when it doesn't involve pipefitters. But the renoval of
insulation resulting in el evated concentrations is not a
surprise to ne.
Q And it was consistent with the opinions that you held
bef ore 2005, correct?
A Yes.
Q And those are opinions that you had comrunicated to
Coltec and Garlock's | awyers, correct?
A And juries and judges.

MR. GQJY: Nothing further, Your Honor.

THE COURT: Ckay. Thank you.

M. Harris.

REDI RECT EXAM NATI ON

BY VR HARRI S:
Q M. Boelter, you were asked about the bans but not shown
any docunments. There was a phase out in the late 1980s by EPA
that was ultimately overturned; is that correct?
A Yes.
Q But sone products | believe you nentioned were exenpted

fromthe phase out of products?

800
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A Yes.
Q And it says, "Categories and activities not subject to
this rule's ban."

Do you recognize this as being fromthe federal register
the | anguage regardi ng the exenption you nenti oned?
A | do.
Q And it says, This grouping includes a nunber of products
they identify as packings, special industrial gaskets. "These
products were generally proposed for a third stage ban or a
ban via the operation of a permt system These products are
exenpted fromthe final rule' s bans because, based on
currently available informati on, EPA has not found that they
pose an unreasonable risk of injury to human health under the

criteria of the Toxic Substances Control Act, Section 8," |

believe. |Is that what it appears to be to you?
A Yes.
Q I's that your understanding, that packings and certain

specialty industrial gaskets were exenpted fromthe rule's

ban?

A Yes.

Q I want to go back quickly to the Chang and MDer nott
article. M. Frost had projected half a sentence. | think

you picked up on what they were actually saying. But he
didn't show you the whole sentence. | want to read that to

you i f we coul d.
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And where he picked up was there at the -- it says, "In
addition" -- it starts out, "Asbestos gasketting materials
play an inportant role where their special features are
needed. Their use remains acceptable as long as they are
still commercially available. Replacing after-service sheet
gaskets and cl eaning the seating surfaces under wet conditions
mnimzes fiber release. |In addition, regardless of the
exposure |level, a half-face HEPA respirator should be provided
as a precautionary neasure,” this is where he picked up, "when
the seating surface cleaning involves brushing, polishing or

sandi ng, or when handling friable asbestos-containing waste

gasket materials." |Is that correct?
A Yes.
Q I just want to flip back here to a couple of pages before

where they have their data. And they studied in this paper --
this was in about what year?

A This woul d have been in the [ate '80s.

Q Was this the first paper that appeared in the published
peer reviewed literature with respect to gaskets?

A Yes, it would -- | believe it appeared in '93.

Q And they studied -- at the beginning of the article they
di scuss spiral -wound gaskets.

A Yes.

Q And then they discussed fabrication of gaskets, secondary

manuf act uri ng.

802
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A Yes.
Q And in this part they' re tal king about gasket renoval and
this is the table of their results, correct?
A Yes.
Q And so they had wet renpval and it was non-detectabl e,
correct?
A Yes.
Q And then they had dry renpoval of gaskets froma couple of

val ve gaskets, a punp gasket, two flange gaskets. On the dry

renoval , the exposure level was -- the highest was 0. 33,
correct?

A Yes.

Q | believe we projected that on the chart of studies that

you identified before, correct?

A Yes.

Q How did the -- now, the .33 or the .99 or the .11, since
these are short-term sanpl es, what standard woul d you conpare
it to under today's standards?

A One fiber per CC

Q So it's one fiber per CC, and these nunbers are well |ess

than that, correct?

A Yes.

Q And the nmethods were non-detect, right?

A Correct.

Q And so when we | ooked at what M. Frost had projected
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what they're saying is that even with the wet nmethods and it's
non-detectable, they're still reconmendi ng a half-face

respirator; is that right?

A Under certain conditions.

Q Ckay. As a precautionary neasure as you noted.

A Correct.

Q Ckay. You were asked sonme questions about this letter

that Dr. Longo wote, and the others that joined his letter in
addition to M. Hatfield were not identified. |In fact,
they're Larry Newton and John Tenplin who both worked at

Mat eri al Anal ytical Services, Dr. Longo's conpany; is that

correct?
A Yes.
Q And you were -- M. Frost said, well, you have a paper in

the published literature and Dr. Longo has a published paper
inthe literature. W |ooked at your criticisns. This is the
part -- we discussed this in your direct -- the part where you
addressed the MAS paper.

And there at the bottomat the very end of the discussion
you noted, "Finally, MAS conducted two subsequent gasket
studies, in part, as an effort to 'fix' the quality control
problens with the studies reported in the paper. The need to
"fix" the flawed studies was not disclosed in the MAS paper."

And you cite there as a footnote, is that M. Hatfield's

testinony that you cited?
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A. Yeah, | think it was. | have the list if you could shift
to the footnotes if you would |like to know specifically. But
| believe that was M. Hatfield.
Q Let ne see if |I've got that.

MR. HARRI'S: Can we have the ELMO

| tell you what, I'Il just show you.

Your Honor, may | approach?

THE COURT: Yes.

(The docunent was tendered to the w tness.)

THE WTNESS: Yes, that was the deposition of
Richard Hatfield. Do you want nme to give the cite on it?
Q No, | think | showed it to the court during the opening
st at enent previously.

MR HARRIS: |If we could switch back to the screen
Q M. Boelter, | also wanted to show you -- go back to the
letter that -- part of it was read to the court and shown to
the court. This is the exchange you had wi th OSHA about
whet her your paper woul d support an exenption fromthe caution
| abel i ng requirement by OSHA. Do you recall that?
A Yes.
Q And so OSHA first said that you weren't a manufacturer
right?
A Correct.
Q And then they also said you have to do this -- you have

to apply for this exenption through -- by style nunbers of the

805
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gaskets, correct?
A That is correct.
Q Could you identify the style nunbers of any of the
gaskets that you were renoving in your study?
A No.
Q And then the last part is the part that M. Frost focused
on. "Furthernore, it is our opinion that your data do not
denonstrate that the gaskets you exam ned possess the physica
property that woul d support the ban."

But you were tal king about the assunptions that OSHA was
maki ng.
A That's correct.
Q Can you clarify what assunptions OSHA nade that you were
di scussi ng.
A Sure. They nmade three -- they conbined three sets of
assunptions, one of which is the conbination of techniques
where they conbined -- they nmathematically added together the
flat bl ade scraper with the ball peen hamrer activity. There
is nothing in nmy manuscript that woul d suggest that's
appropriate. And based on the know edge that | have on gasket
behavi or, that woul d be inappropriate.

The second was that rather than doing eight events per
day, the person would do ten events per day. There's nothing
to support that ten events a day could be done, yet that is

their assunption.
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And then finally, as a result of these mathenati cal

mani pul ati ons, the value woul d exceed .1 fibers per CC, but
the assunption is that the fibers that are being reported were
asbestos in the first place and that was an assunption on ny
part and it was assunptions on OSHA's part. But even OSHA
for exanple, would not be able to cite on the basis of PCM
val ues. They would have to verify that they're asbestos.
Q So M. Boelter, OSHA' s charge, though, is to error on the
side of over protection; is that correct?
A That's correct.

MR. HARRI'S: kay. Thank you.

Thank you, Your Honor. |'ll pass the witness.

THE COURT: You can step down.

THE W TNESS: Thank you.

THE COURT: Thank you, M. Boelter.

(Wtness stepped down.)

THE COURT: Do you have anything el se you want to
try to do today?

MR HARRI'S: Yes. W have John Henshaw to call
Your Honor.

THE COURT: Al right. W'Il go till about 5:30 or
so.

JOHN L. HENSHAW

being first duly sworn, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON
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BY VR HARRI S:

Pl ease tell us your nane.

John L. Henshaw.

VWere are you fronf

I"'mfromthe Ft. Myers area or Sanibel, Florida.

VWhat do you do for work?

> O » O > O

I aman industrial hygienist and a safety and health

pr of essi onal

Q Are you a certified industrial hygienist?

A. Yes, sir, | am

Q How | ong have you been doing this type of work?

A My kids say all ny life and | say not quite. But it's --
| started in 1975 with Monsanto, so |'ve been doing it for

over 35 years.

Q Have you hel d positions in professional organizations?
A Yes, sir, | have.

Q Have you held any positions with the governnent?

A I have. | held a position with OSHA as the

adm ni strator, OSHA adm ni strator.

Q VWhat did we ask you to do in this case?

A You asked nme -- | was asked to evaluate the extent to
which the claimants in this matter m ght be exposed to
asbestos from-- emanating from gaskets and packi ng versus
exposures principally com ng from asbestos insul ation.

Q Is there an established nmethodol ogy in industrial hygiene

808
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for conducting such an assessnent?
A Yes. This would be a typical exposure assessnment -- or
it's a very big exposure assessnent, but it is a methodol ogy
that's been used in the industrial hygi ene profession.
Q Now, the court had ordered the current clai mants answer
questionnaires and submt exposure information. You' ve had an
opportunity to review that information?
A. Yes, sir, | have.
Q Did you review enough of those questionnaires and the
depositions and the materials that were supported in order for
you to have an understandi ng of their exposures?
A. Yes, sir, | have.
Q And were you --
A. Yes, | was.
Q -- able to reach any concl usi ons about the potenti al
exposures associated with contact that they had with gaskets
and packi ng conpared with other exposures that the claimants
may have had?
A. Yes, sir, and those conclusions are included in ny
report.
Q And you have that before you or next to you
A. Yes, sir, | do.
Q Now, before |I ask you about how you went about doing
this, I'd like to ask you about what qualifies you to do this.

Can you tell us what your educational background is.
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A I have an undergraduate in -- from Appal achian State
University in Boone, North Carolina, in biology and educati on.

Uni versity of M chigan, masters of public health in 1974.

And then continuing on, board certified industrial
hygi eni st in 1979 to present.

And then | al so served at several roles such as the
presi dent of the Industrial Hygi ene Associ ati on.

And then currently serve as the vice president of the
Acadeny of Industrial Hygiene, and I'll be president assum ng
everything goes correctly in 2014.

Q You say the American Industrial Hygi ene Association

M. Boelter told us a little bit about that. Can you tell us
what that organization is.

A It is the largest industrial hygi ene association in the
world. It's about 10,000 nenbers. When | was president it
was about 12,000. They are practicing industrial hygienists
and then allied fields such as toxicol ogy, physicians. They
can al so be nmenbers of the Anerican Industrial Hygiene
Associ ati on.

Q Can you tell us about your work experience after you
recei ved your masters in public health.

A | graduated from M chigan in Decenber '74.

In 1975, | started with Monsanto Conpany as a field
i ndustrial hygienist. And then |I noved up as manager of the

i ndustrial hygiene program then director of the industrial
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hygi ene program

In the md '90s, | was director of Quality and Conpliance
Assurance for Environmental, Safety and Health for Mnsanto
Company, for the corporation

And then in 1997, the Solutia, which is -- Solutia was
created which is the business, the chem cal busi ness of
Monsanto spun off in Septenber 1997. And | becane the
director of Environnmental, Safety and Health for Solutia.

And then a joint venture between Solutia -- this was in
2000. A joint venture between F and C and Sol utia which is
the nanme of the conpany called Stars, and it was a joint
venture between those two conpanys. And | was the director of
Environnmental, Safety and Health for that conpany.

Q So you started out as an industrial hygienist in the
field for Monsanto. What type of businesses were they in
where you worked as an industrial hygienist?

A. Well, we had nultiple businesses. W had five business
units at that tinme. The textile conpany, which was one of the
operating conpanies, that's the one | was assigned to
initially in "74. And that's making textiles: Nylon,

pol yesters, the raw material. Not naking necessarily the
fabric, but meking the nylon yarn that's used in carpets and
ot her kinds of applications.

Then | also was the industrial hygienist for the plastics

and resins division which is making hydraulic fluids and a
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nunber of other conpounds that are used in mlitary and
i ndustrial applications.

And then | had el ectronics.

I had several other job duties as an industrial hygieni st
that dealt with evaluating exposures in those plants.

Q Were you conducti ng exposure assessnents?

A Yes, exactly. That's what -- as an industrial hygienist,
our job was to eval uate workpl aces and determ ne whether, in
fact, we had people at risk of devel oping disease. And that
woul d i ncl ude doing nonitoring sometimes or sometimes not.
Eval uating the conditions and determ ne whether, in fact, it
woul d put people at risk. And | did thousand -- | took

t housands of sanpl es throughout our plants during the late --
md'70s, late '70s, and early '80s.

Q Now, where did you |learn how to do exposure assessnents?
A Primarily fromthe University of Mchigan. That is where
I got ny industrial hygiene and operational health training.
University of M chigan, the graduate programthere. And then,
obviously, in the field.

I had responsibilities for conducting it, studying what
nmet hods woul d be appropriate, how to conduct the assessnents,
and then how to nake the interpretations fromthe data that |
had.

Q VWhat types of chem cals did you study and did those

chem cal s i ncl ude asbestos?
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A Wel |, asbestos was probably the nunber one issue for the
textile plant. W had miles and miles of insulated pipe, hot
process. Making nylon is a very hot process. Certainly
spinning the nylon. And so we had -- we had a | ot of
insulation in the textile plants.

We also had a lot of insulation in the plastics and
resins because a | ot of those are reactors. |It's a chem cal
plant. A lot of piping systens, a |lot of drumm ng operations,
and very hot fl uids.

Q Had you collected the air sanples or designed the
exposure assessnents yourself during that tinme?

A My job was to design what kind of nonitoring needed to be
done and who to nonitor. W didn't have to nonitor everybody,
but the assessnent was done based on identifying the highest
exposed, deternine whether in fact their exposures were
significant, and then conti nue work down the |ine.

So it was ny job to design the prograns, conduct the
nmonitoring, and rmake the call, basically, as to whether

they're at risk or not.

Q Have you collected air sanples in the field?

A. Yes, sir, | have.

Q Hundreds or tens --

A Thousands. Thousands of sanples. It depends on what --

what the material was. Asbestos sanples, benzine,

acrylonitrile, a nunmber of conpounds that we were concerned

813
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about. And | had to nmake a determ nation as to whether we had
peopl e over exposed.

Q Did you ever conduct a retrospective of the exposure
assessnent ?

A Yes, sir. W had a nunber of epidem ol ogi sts and
occupati onal physicians on staff and ny job was to determ ne
to what degree they were exposed because we were doing
retrospectively. So we were trying to determ ne what people
were exposed to the '40s, '50s, and '60s when we didn't have
data. O we may have had data but we had to nmake a

determ nation as to what |evel people were exposed to. So
that was a retrospective study and -- exposure assessnent.

Q Is that simlar to the work that you did in connection

with this case?

A It is simlar. This is done by occupations and what we
understand fromthe testinony of what people did. In the case
of Monsanto, | had actual personnel records, | had other

records to call upon, but it was the sanme process:

Det er mi ni ng what tasks were being done, assigning exposure

val ues to those tasks, and then naki ng an assessnment as to

what the cunul ati ve exposure or total exposure was to those
enpl oyees.

Q So you becane the OSHA adm ni strator in what year?

A 2001

Q And what was the process by which you were selected to be

814
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t he head of OSHA?
A. I don't know the entire process, but | was -- the
congressman and senator fromnmny district, senator from
M ssouri and the congressman fromny district put nmy nane in
com ng from busi ness, com ng from knowi ng the peopl e OSHA
regul ates and controls, trying to nake it at least -- my job
was to nmake sure it works as opposed to a regul ator possibly
wi t hout any kind of business experience. They can throw
anything out, but if people don't understand it and do it,
then it's not going to be effective. So they wanted sonebody

who knew how to make it work in the workplace. And --

Q You were -- |I'msorry, go ahead.
A. Well, then | put ny name in for -- at the first tinme, the
Bush/ Cheney transition team | was asked to cone to the Wite

House personnel for an interview Eventually | got

i nterviewed, and | was nom nated by President Bush in June of
2001.

Q And then is that an appointnment that requires senate
confirmation?

A Yes, sir. | was confirmed by Ted Kennedy's conmittee
which is the health committee of the senate in August of 2001.
Q So | want to ask you a little bit nore about OSHA. W
know generally what it is. But can you tell us what is your
responsibility as the adm nistrator of OSHA?

A OSHA is charged by Congress, and President N xon signed
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into | aw on Decenber 29, 1970, the OSH Act. Under the OSH
Act, OSHA is charged to assure so far as possible every
wor ki ng man and woman in the nation a safe and heal t hf ul
wor ki ng condition. That's our mission. The tools we have or
the way we go about that are a number of tools. But the
bottomline is we have to assure that workers have a safe
wor kpl ace.

Q Does OSHA have anything to do with asbestos?

A. Yes, a great deal

Q In what way does it affect asbestos -- or the way that
asbestos is used in this country?

A OSHA regul ates how peopl e are exposed and mninize
exposure and make sure it's below the current PEL, the
perm ssi ble exposure Iimt. And there are certain work
practices, there are certain tools.

The first standard was published in 1972 which is the
first OSHA rul e-maki ng under 6B rul e-nmaki ng under the statute
which is the first full fledged asbestos -- or standard that
OSHA pronul gated, and that was in 1972

Then t hey pronul gated another standard in '86 and then
anot her one in '94.

Q Ckay. |Is the permssible exposure limt froman
i ndustrial hygiene point of view regarded as a safe or an
unsafe | evel of exposure?

A It is regarded -- again, neeting that definition, it is
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regarded as the safe limt. OSHA enforces to that Iimt. And
if people are exposed to |ess than that, OSHA has no grounds
to make any action. And they are charged to provide a safe
wor kpl ace and that is the perm ssible exposure limt in this
country, the 0.1 fibers per CC as averaged over an 8-hour day.
Q VWil e you were the adm nistrator of OSHA, did you have
any contact with asbestos? |Is that an issue that you ever had
to address in any situation?

A I did. | was confirmed in August 2001. Then

Sept ember 11, 2001, we had a concern about asbestos exposure
at the Wrld Trade Center as well as the Pentagon. And our
job was to determ ne whether, in fact, we had sufficient
exposure to asbestos.

W& began nonitoring on Wednesday. The crash was on
Tuesday norning. Wednesday we began nonitoring. W had a
great deal of data. EPA and OSHA did that. W had a great
deal of data by Friday, and we continued to nonitor for 12
nonths after that during the search and rescue, clean up and
recovery period at the Wrld Trade Center.

Q Did you ever have any other opportunities or was there

any other tinmes during your tine at OSHA that you dealt with
that -- an asbestos issue?

A Frequently there's discussions at the agency with staff
about asbestos, about all hazardous materials that OSHA has

some responsibility for or has standards or discussions about
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witing standards for other hazardous materials, and asbestos
frequently cane up.

But the one that | particularly renenber was Senator
Murray sent a letter to me in 2003, | believe, asking whether
OSHA, basically, and EPA had done enough in respect to auto
nechanics. And that cane, | believe, in the fall of 2003.

And | sent a letter back to her in February 2004.

Q And what was your response?

A My response was the standard is a good standard. She was
aski ng whet her the standard was protective, and | said yes.

And her question was were auto mechani cs exposed to
sufficient levels to increase risk of disease? And the
response was -- at least ny part of the response was, based on
the NIOSH studies -- and | believe there were 13. 1'd have to
go back and I ook at that. But | think there were a nunber of
NI OSH studi es. The conclusion was that our standard covered
the auto nechanics just fine and there was no need for
addi ti onal rul e-nmaking or additional action on OSHA's part.

Q You referred to NICSH studies. What is N OSH?

A NICSH is the National Institute of Cccupational Safety
and Health and it is the sister agency that was created under
the OSH Act in 1970.

Q M. Henshaw, there's -- we have a slide here that
identifies sonme awards that you have received. The

President's Anard fromthe American Society of Safety
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Engi neers; the Henry F. Snyth, Jr. Award, Acadeny of
Industrial Hygiene. Can you tell us what that is.
A The Henry Snyth award is an award given out once a year
to an industrial hygienist who has contributed a great deal to
the profession. It is a very prestigious award. And Henry
Snyth was one of the pioneers in the field.

MR HARRI'S: Your Honor, at this tine we tender
M. Henshaw as an expert in industrial hygi ene and exposure
assessnent .

MR. FINCH: No objection to that, Your Honor.

THE COURT: He'll be admtted as such
Q And M. Henshaw, | didn't cover this, but you have
published a tine or two in the literature; is that correct?
A. And this a representation of that, yes. Yes, sir.
Q Let's go back and I want to ask you what is the question
that we asked you to answer in connection with your work in
this case?
A The -- and this is inportant in designing any particul ar
study is to understand what exactly you're trying to -- what
question you're trying to answer. And the question is "How
does the claimants' potential asbestos exposure fromwork with
gaskets and packing conpare with their exposure to asbestos
from ot her sources associated with that work?"

And this is a representation comng out of an industrial

catal og, a catal og showi ng i ndustrial applications of
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i nsul ati on and the gasket. And this represents the fl ange.
And in between the two faces of flange of which there is a
bolt going through, there is a conpressed sheet gasket or a
gasket. Then there is insulation around that flange.
Q Earlier this week we went through a nunber of navy
illustrations and diagranms on how fl anges were insulated in
the navy. This appears to be simlar. Does this conme froma
maritinme catal og or industrial catal og? Wat does this
represent ?
A This cones out of an industrial catalog. |In the work
that 1've done over the years, this is -- this is the way it
is in the myjority of our plants.
Q Al right. So how -- how do you know to go about
answering this type of question?
A. Well, there's -- there are gui dance docunents, tools,
practices that have been tried and perfected over the years on
how to do an exposure assessnment. And in fact, in 1983, this
is the text, "Ri sk Assessnent in the Federal Government:

Managi ng the Process,"” where they identify exposure assessnent
is one of the critical elenments in any risk assessnment. You
have to identify the hazard.

The four major steps are identify the hazard,
dose-response assessnent, exposure assessnent, determ ning

what people are exposed to, and then that hel ps characterize

the risk.
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And there's three docunents published within Al HA and
t he next slide shows that.

The first one | am showing here is the nmathemati cal nodel
for estimating occupational exposure to chemicals. And on
page 158 they specifically nention -- and this was published
in 2009. "Exposure reconstructions are useful in

under st andi ng ri sk and may be necessary in determ ning

causality."

Q So these are reconstructions. Wat does reconstruction
mean?

A Reconstruction is going -- looking in the past and
reconstructi ng what that exposure -- just what | did here is

trying to determ ne what the exposures were in the past to
reconstruct that.

And M. Boelter published one of the chapters in this
text.
Q Ch, in this book?
A. Yes, sir.
Q What about this, "A Strategy for Assessing and Managi ng
Qccupati onal Exposures"?
A This was published in 2006, again, by the AIHA. And
it -- it speaks to various stategies, either prospective or
retrospective assessnents and how to establish the right
process to do that. And they specifically nmentioned, which I

did in this project, establish sinilar exposure groups. And
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they are saying they are needed for efficient exposure
assessnment for each worker each day. And that's what | tried

to do in this assessnent.

Q Ckay.

A. And the ot her docunment is a 2008 docunent, | believe.

"Cui deline on Cccupational Exposure Reconstruction.” And just
a typical discussion in that book: "The typical approach used

to reconstruct exposures is to link the work history of an
i ndi vi dual worker or group of similar workers to each
wor kpl ace exposure scenario over the tine periods of
interest."

And that's precisely what | did in this project.
Q You were linking the work history of a group of simlar
wor kers to each workpl ace exposure scenari o over the tinme of
interest; is that right?
A That's correct. And the work history often came fromthe
testinony of individuals or their noted job descriptions.
Q Al right. | have a slide here which is an excerpt of
the "Reference Manual on Scientific Evidence" which is
prepared by the Federal Judicial Center and it speaks or
addr esses exposure assessment as well; is that correct? 1've
shown that to you?
A. I've seen that docunent, yes. This is not a docunent |
used for ny assessnent.

Q Right. This is a court or |awer docunent for sure.
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It's witten by Joseph Rodricks. Do you know Dr. Rodricks?
A I do. And | think he's witten a chapter in that

ref erence docunent.

Q On exposure science?
A. Yes, sir.
Q He was actually a co-author or a -- he revi ened

M. Boelter's pipefitter exposure assessnent that M. Boelter
testified about just earlier. Are you aware of that or do you
recall that?

A. I think I saw his name |isted, yes.

Q Okay. So these are -- are these -- you just identified a
few references. Does your report describe other references
that tal k about the nethodol ogy that you followed in the
course of this project that you did?

A. Yes, sir. And the -- what | wanted to nake sure is that
we covered the universe. W understood all the data that's
relevant to this process. And so |ooking at all avail able
data in the literature, that's all part of this process.

Q Al right. Can you give us an overview of the process
that you followed in this case.

A Probably just three sinple steps. Now, there are
multiple pieces to these steps, but as an overview, first
devel op the simlar exposure groups that we tal ked about
earlier in the guidelines.

Next is to determ ne the exposure profile. What are
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peopl e exposed to in those groups?

And then estinmate the annual cumul ative exposure. And
for this assessnent, | attenpted to establish the one-year
curmul ati ve exposure which could be extrapolated to as nmany
years sonmebody was in that occupation
Q Let's tal k about the first step, develop sinilar exposure
groups. How did you go about doing this?

THE COURT: Before you get into that, why don't we
wi nd up for the day.

MR HARR'S: Ckay.

THE COURT: And you can start in on this first thing
in the norning. W'Ill be back at 9:30. See you all then

MR. HARRI'S: Thank you, Your Honor.

THE COURT: Thank you. Have a good evening.

(Evening recess at 5:26 p.m)

*kk k%
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